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MS J. BATROUNEY QC.: If your Honours please, | appwith my learned
juniors, MR DARAMS and MR McINERNEY for the appetliaand cross-
respondent.

PERRAM J: Thank you, Ms Batrouney.

MR M. GIBIAN SC: May it please, | appear with MMAUNDERS for the
respondent and cross-appellant.

PERRAM J: Thank you, Mr Gibian. Yes, Ms Batroune

MS BATROUNEY: Your Honours, as you may be awasgas in court yesterday
so I'm aware that you have traversed a numberetidtisions that we will again
traverse today. And for that reason, | do not psap- well, | will attempt not to
repeat what your Honours have already went throegterday. Your Honours, this
case is, of course, a very different factual chaéyour Honours looked at yesterday.
In this case, Dr Moffet was a dentist who owned &mdhis own practice for 20
years. He sold that to Dental Corporation for démillion, and thereafter entered
into an income split of 40/60 with Dental Corpooatwhere Dental Corporation
retained 60 per cent, effectively. | will take yddonours to the nuts and bolts of it.
But Dental Corporation retained 60 per cent ofittte®me in return for Dental
Corporation providing the staff, the premises dreldquipment needed to run the
practice, and Dr Moffet retained 40 per cent.

Dr Moffet unsuccessfully claimed to be an emplogeBental Corporation, and in
that guise sought damages for loss of annual laagdong service leave. And he
also sought payments of superannuation guaranter time extended definition of
employee in section 12(3) of the relevant Act. H@our found below that Dr
Moffet was not an employee, but found that he dibviithin the extended definition
of employee in section 12(3). Dental Corporationappealing in relation to the
superannuation guarantee finding, and Dr Moffer@ss-appealing in relation to the
employee findings in relation to annual leave anylservice leave.

PERRAM J: Have you worked out how you're goindnémdle the cross-appeal and
the appeal together?

MS BATROUNEY: I've said that | would like to jusake your Honours simply to
the statutory construction point, which is the mecil2(3) point, but | think that will
be insufficiently clear without reference to thedaerlying facts, so I've informed my
learned friend that | do propose to take the cthudugh the facts that were found
below and then deal with the section 12(3) isster #dking your Honours through
the facts.

PERRAM J: | meant something slightly differentjieh is, have you agreed with
Mr Gibian how you're going to the addresses. Asa going do the — you will do
your appeal and you will subsequently respond scctoss-appeal?
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MS BATROUNEY: Yes.
PERRAM J: Okay. All right.

MS BATROUNEY: Yes, your Honour. So, your Honagursght | start with the
notices of appeal. Our notice of appeal is at patab 7. And your Honours will
see at page 2 that it's a very short notice of ajppk simply focuses on the section
12(3) of the Superannuation Guarantee Act. We iefparagraph (a) that:

The Superannuation Guarantee Act requires a detetioin of whether the
respondent worked under a contract that was whallgrincipally for the
labour of the respondent.

We say the primary judge failed to determine whethe contract was in fact for the
labour of the respondent. At paragraph (d) we say:

The primary judge determined the application otisecl12(g) of the SG Act by
reference to the question whether an employmeatilationship existed
between the appellant and the respondent in cirtameges where the labour
component of the contract could have been proviyetthe appellant
employing an employee.

Now, this was found on the basis of Bromberg Jidifigs in On Call. Your
Honours, | will take you to a number of cases thatsay have danced around the
findings in On Call. And at the risk of a terrilgan, your Honours, it's time to call
out On Call. We say that Bromberg J misconstrhedperation of section 12(3) of
the Superannuation Guarantee Act, and simply fadexhgage in the analysis that is
required by that section. And that analysis istiits court to determine what was the
contract as a whole for. Was it for — was it pipadly for labour or not? And we

say that the phrases “employment-like relationshipd “could have been provided
by employing an employee” are impermissible glossethe words of the
legislation. So that’s our appeal, your Honoutsuld | take you to my learned
friend’s cross-appeal? That is at the next tadt, ith tab 8 of part A. Now, your
Honours will be familiar with these sorts of nosoaf appeal.

At page 2, the grounds of the cross-appeal areutetParagraph (a) states that the
primary judge should have found that consideradibtine totality of the relationship
resulted in a conclusion that the respondent washgioyee; (b) the primary judge
erred by placing undue weight upon the elemenbafrol. Down to paragraph (c).
The primary judge erred in giving weight to the jsglive intent of a witness. Down
to paragraph (d). The primary judge made an ecosienference when he stated
that the respondent ran his personal practice rtheceame as before, in
circumstances in which the respondent had soltdseess and was constrained
from operating the business himself.

And finally, the primary judge gave undue weighthe description of the
relationship between the respondent/cross-appe#tcdtera and the taxation
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arrangements of the respondent/cross-appellarg.n&kt ground of appeal is —
repeats the first, and the third is an appeallation to the Long Service Leave Act
and revolves around the reasons why Dr Moffet resigrom his employment, and
states at paragraph 3(a) that the primary judgetadan erroneous approach, and
then raises the issue about whether that issudether or not the reasons Dr Moffet
resigned should be determined objectively or suively.

So that in a nutshell, your Honours, are the twaeapnotices. Your Honours, there
was much debate yesterday about the nature oflappedview. It's our submission
that it's — that this court ought not to deparnirthe findings below unless there’s
sufficient disagreement which would enliven thertoo depart from the hearings
below. And | won’'t bore your Honours by taking yddonours again to the
decisions, but | refer to the statements of theeChustice in Aldi, which is at tab 2
of our authorities at page 308, at paragraph 28 aéso the — your Honour the
presiding judge’s comments at page 317 at paradgs@ph

We do say that the — in circumstances where incthse the judge has made findings
in relation to credibility of the respondent, thna can invoke the Fox v Percy
protection in relation to some of the findings thet Honour made, more

particularly, in relation to the illness aspectltd long service leave. Here, your
Honours, credibility is in issue. And can | taleuyto four references where
credibility has been raised? In the reasons optheary judge at paragraph 87, and
also in the transcript at pages 165, 180 and &lGthat’s - - -

ANDERSON J: Could you give me that again, pleds&Batrouney?

MS BATROUNEY: Yes, of course, your Honour. Se the reasons of the

primary judge at paragraph 87, which can be fourAB®1, and also the transcript
at pages 165, 180 and 216. Now, while I'm at jiist better make sure that your
Honours actually have those pages. | think — lohsure whether your Honours
have the entire transcript, but some of it has lbeelnded in the appeal book. 180 is
coming up to you now. 216 is coming up. So |khyour Honours have got — we’re
just waiting for — while we’re waiting for it, codll take you — I will take you in
reverse order. So 216. Could I take you to lideBtranscript page 216? You will
see at line 30 on page 216, his Honour says, mefeto the respondent:

He doesn’t strike me —
Mr Gibian says — I'm sorry, your Honour:

He doesn’t strike me as the shy, retiring type wioald be easily bullied, and |
can take that into account.

So that’s one finding. Could | take you, then18®. At line 41 of transcript 180,
his Honour says:
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Because it struck me, put colloquially, as a btedw say that he couldn’t
recall taking a 15.5-week holiday in circumstanedgere he was promoting
that loud and clear to everyone else. So do yokemaassubmission founded on
credit at any time?

And then Mr Darams answers that question. And fimadly, 165, his Honour says
at line 46 on transcript 165:

This was a man bent on maximising his income witbye keenly attuned to
claiming whatever deductions he could and seeking —

I’'m sorry. You may not have the next - - -
WIGNEY J: Is that a credibility finding?

MS BATROUNEY: | suppose, if | could come — | wilse these three and then |
will come to his actual findings in his decision.

PERRAM J: He certainly plays with it.
MS BATROUNEY:
reimbursement of expenses he could. A suggektonoh well —

Well, this is — your Honour Wigney J, this is — Iimt sure whether you've got to
166, but it says:

A suggestion that, oh well, he just gave the leslgad some invoices to the
accountant and left it up to him sounds pretty dwll

WIGNEY J: But what was that in the context ofulgh?

MS BATROUNEY: The deduction — | will take you éaitto the income tax returns
and the deductions - - -

WIGNEY J: | see.
MS BATROUNEY: - - - he claimed in his income taturns.

WIGNEY J: Whereas the other references weredhé question of resignation or
termination.

MS BATROUNEY: Yes, yes. So could | just take ytouhe passage that we all
refer to in the reasons for judgment, and thaars A, tab 5, and could | take you to
page 61 at paragraph 87. So I'm at part A, tappeal book page 61 at paragraph
87. And his Honour says:
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The conclusion that Dr Moffet was retained by Dé@tarporation as an
independent contractor and not as an employeecsnalusion largely founded
upon inferences drawn from the documents in evileather than his oral
evidence. But the rejection of the assertions niadeetter of resignation
depends, to some extent, upon an assessmentrefidiidity of his oral
evidence and the extent to which reliance can hegal upon what he has
stated in that letter. Separate from the conclusiwat there was an absence of
evidence to support the assertions made in therJett an assessment that the
reliability of what Dr Moffet said and wrote waseapto question.

The way in which he gave answers in cross-exanoingiave rise to questions
as to whether what he was saying could be accegitéate value. For
example, when questioned whether he had taken ékswwliday in 2011, Dr
Moffet initially rejected the proposition. Thatsamer, however, stood in stark
contrast to the web pages published in 2013 and 2@ich suggested that he
had in fact taken 15 weeks’ vacation in 2011. Githee content of those web
pages, which were published on Dr Moffet’s blog,dnswers in cross-
examination sounded hollow indeed.

Any explanation that may have been afforded bydpeesentation having
been made some five years ago was undermined ligcthirat much the same
statements were made in the web page published receatly in 2017
promoting the message that it's time to stop leggm much on the table. A
further exchange in cross-examination also occaeilom like reservation as to
the reliability of his evidence. This exchangerlug®d upon Dr Moffet’s claim
to have earned nearly $2 million in 2011, his cskftarget and how many
days per week he would have to work to meet tlgetar

Dr Moffet was unwilling to accept a proposition ttiehe earned nearly $2
million in 2011 working four days a week and hachahflow of 900,000 in
2013. All other things being equal, he will hagemork around half as much
in 2013 to meet the target. However, Dr Moffetldqarovide no explanation
for why he could not accept that proposition ottieam we’re talking about a
two-year time difference. Such exchanges alsoaligit comfortably with the
more general assessment that Dr Moffet presentedvatess very conscious
of the factual issues to be resolved in the pregesteeding and as a witness
otherwise careful and cautious in the evidencedeagand also careful in
ensuring that his evidence supported his case.

So we divert from the lower sufficient disagreemtnéshold in relation to this —
these credibility findings. So could | start —illwery quickly take your Honours
through the decision below. I'm sure your Honduase read it, but just allow me to
take you through as quickly as | can some of theifigs that his Honour made.
Could we start at — the decision below is in padtAab 5. Could | start at appeal
book page 41 which refers to the Acquisition Agreat And | will take you briefly
to the Acquisition Agreement. It's a very long egment. The Acquisition
Agreementis in part C and is at tab 9.1.1. Tiseoaly one thing | want to take your
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Honours to in relation to the Acquisition Agreemeiiibat’s the purchase price. The
purchase price is set out at, as | say, tab 9flpard C. At appeal book page 70 you
will see under the clause heading 4.1 Purchase.PXMou will see the purchase price
for the assets is 2.75 million.

PERRAM J: Yes.

MS BATROUNEY: His Honour sets out what was acgdim the Acquisition
Agreement at the bottom of appeal book page 4tva$t as one would expect when
one is buying a business, goodwill, plant and emeipt, stock, all other property.
And they were obviously agreements. They werecaadagreements, so there was
the Acquisition Agreement and the Services Agredrtieat were executed together.
The Services Agreement is probably more relevanthi® purposes of this case, and
that is set out in part C. | don’t need to takan/donours to it. | will take you
through his Honour’s finding in relation to it raththan to all of the agreement itself.
However, your Honours, | will take you to two prenins of the Services Agreement
and they are to do with the money, where the maveayt. So if | could take you to
appeal book 43 at paragraph 32. His Honour setslause 6 of the Services
Agreement, so that’s appeal book 43 at clauseparaigraph 32.

This sets out the obligation of Dental Corporatioprovide the administrative
services, and of course that is the appellant’s,dhat this contract was for an
exchange of a number of things. It was an exchahgeoperty, employees and
equipment that was provided by Dental Corporatiuth far labour to be provided by
Dr Moffet, and, of course, Dental Corporation re&a 60 per cent of — effectively 60
per cent for the provision of these equipment ardises. So Dental Corporation —
you will see at 6.2(a):

Dental Corporation must ensure that the administeatervices are provided
to the extent which is reasonably required by tteefice principal —

of course, the practice principal was defined t@b&loffet —
to enable him or her to operate and manage thetm@én a manner which is
at least consistent with the standard of the adsiiative services and support
that the practice enjoyed immediately prior to ctéetipn and any upgrades
agreed as necessary in support of cash flow fopthaetice.

Dental Corporation, you will see at clause 6.3

At the request of the practice principal, Dentalr@aration will acquire
equipment and other assets reasonably requirethimconduct of the practice.

Down at about point 8 on the page, you will seaniamistrative services”. These are
provided by Dental Corporation. It's set out wtta term administrative services is:
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Administrative services means the head office dinatlzer administrative
services provided by Dental Corporation includingormation technology
services, equipment support, recruitment suppadpanting and group
marketing.

Down the bottom, you will see there’s a requirenfenDental Corporation to
employ the employees. At the top of AB 44, DeQatporation is responsible for
paying the employee.

The term “employee” —

this is of some significance, your Honours, becangédearned friend has suggested
that it was a term of the agreement that Dr Maffas employed by Dental
Corporation, and yet the term “employee” is defib@dhean:

...a person employed by Dental Corporation to prowdssistance to the
practice principal at the practice.

Now, if the practice principal was an employeet thefinition does not make sense.
Clause 8 of the Services Agreement provides that:

The practice principal shall be solely responsitaeall taxes, superannuation
and other withholdings or contributions which magygdmayable out of or as a
result of the receipt by the practice principaltbé Annual Dental Draw,
performance bonus or other moneys paid or payablespect of the dentistry
services payable by Dental Corporation. To themeixtequired, Dental
Corporation may deduct from the Annual Dental D@y amounts required
to meet any obligation to make superannuation coations.

And clause 9 deals with, perhaps pre-emptivelypthreus and shortfall
arrangements. So we rely very much on these pomdgs It's very — the provisions
operate so that if Dr Moffet does not reach certaigets he has to repay to Dental
Corporation amounts they have paid him, so it bote ways. So clause 9.1 refers
to the performance bonus. It says:

The practice principal will be paid a bonus paymtmtany increases in the
annual cash flow generated by the practice eachvansary year calculated
under item 4.

So that’s the upside, and the downside is the fstllort
The parties acknowledge that the practice is exguetd generate an annual

cash flow each anniversary year which is equalrtgreater than the minimum
annual cash flow.
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Your Honours, that is set out in — | will take yiuit in a minute — item 1 of
schedule 2 to be $570,000 is the minimum annudl flaw. The clause goes on to
say:

If the annual cash flow is determined to be less tthe minimum annual cash
flow in any anniversary year, the practice prindipgrees that each payment
by Dental Corporation of the Monthly Dental Drawthre subsequent
anniversary year will be reduced by 50% each mamitil Dental Corporation
has recovered the cash flow shortfall.

Now, could I just point out to your Honours thera’difference in terminology. The
annual cash flow is the cash flow of the practe@avhole, whereas the dental draw
is the amount generated by Dr Moffet, so Dr Mo#fet'what I've called about the
60/40 split, that is, on the amounts generated tbyldffet, but the upside and the
downside, that is, the performance bonus and tbefahl, are calculated by
reference to the takings of the practice. Thetpr@aancluded not only Dr Moffet but
many other dentists, associate dentists and hygggmtcetera.

Could I take your Honours to schedule 2, which satshow the money works. That
is in part C, tab 9.1.2, and schedule 2 is abaufdhrth page from the end at AB
251. As | say, your Honours, this is one of the &spects of the actual Services
Agreement that | want to actually go through witluyHonours. So do your
Honours have AB 251? So, firstly, the minimum aadraash flow is set out there:

The parties agree that the minimum annual cash ftowhe purposes of
calculating the cash flow shortfall is 570,000.

Now, secondly, the Annual Dental Draw, and thatdBned in the definition section
to be:

...the amount generated and collected by the prapticeipal —
that is, Dr Moffet.

The Annual Dental Draw percentage is calculate@ g&rcentage of the
annual revenue.

That is defined to be:
...the annual gross revenue generated by the pragtioeipal.

Leaving aside — there’s complications about lalsfednich | don’t think we need to
go into:

...generated and collected by the practice princgmfollows.
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So what Dr Moffet was renumerated by was 40% oftingual revenue from

250,000 up to and including 1 million, and 45%lwé annual revenue which exceeds
1 million. So your Honours will, of course, notiteat he gets nothing for the
revenue that is under 250,000, and the monthlyadleinaw is just effectively a
calculation derived from the annual. And then yoll see the performance bonus
there at clause 4:

The performance bonus is calculated as 40% of acrgase in the annual
cash flow of the practice above 700,000 in any aensiary year.

Now, the cash flow shortfall is defined in clausg, if | could go back to that. So
“cash flow shortfall” is defined at the bottom qfeal book 234, and cash flow
shortfall is defined to mean:

...the difference between the annual cash flow gbtaetice in any
anniversary year and the minimum annual cash flow.

And, your Honours, Dr Moffet was indeed requiregh&y back a cash flow shortfall.
As it happened, he never was entitled to a boBask at part A at appeal book 44
of the reasons below, his Honour continues at papdg35:

Clause 14 of the Services Agreement set forthahea of the relationship
between Dr Moffet and Dental Corporation as follows

14.1:

This agreement does not create a relationship gi@yment, trust, agency or
partnership between the parties.

It goes on to say 14.2 under the heading Practioeipal’s Independence:

Dental Corporation must at all times respect theéependence of the practice
principal, and will not interfere or seek to influee the practice principal’s
professional judgment in relation to the provismfrdentistry services.

Now, your Honours will remember that is a grounéppeal that my learned friend
says his Honour placed too much weight on thissddi#.1. Could | take your
Honours over to page 49 — appeal book page 49 wietéonour, having looked at
the Services Agreement itself, comes to a conaluaigparagraph 46. He says:

Although it is readily accepted that different nendight draw a different
conclusion from the facts presented, it is respdigttonsidered that the
totality of the relationship or the reality of tisguation was that after the
acquisition of his dental practice in 2007, Dr Maiffvas retained by Dental
Corporation as an independent contractor.
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Now, he goes on to set out below what are the fatte relied upon in coming to
that conclusion. And one of them is set out hégaeagraph 49 which my learned
friend has included in his notice of appeal ashai his Honour put too much
emphasis on this matter in paragraph 49, that is:

The rationale for the business, as explained byadribe co-founders of Dental
Corporation, Mr Mark Evans, was to assist the dgtnyipractices with the
administrative side of running their practices kattthe dentist could focus on
dentistry and operate more effectively. The wayhich this was to be
implemented was explained by Mr Evans in his afftdes follows: | wanted

to ensure that the dentists were independent altt run their practice in the
way they determined best, because | believe thaldyawoduce better
operational and financial outcomes.

| did not want the dentist, from whom we were bgiyive dentistry practices
from, to be employees because | had had expeneiticether business models
that had acquired businesses and then employetimer owner to run the
business for them, and it had not worked. My wi@s and is that when
someone who is used to running their own businksg,often find the
transition to an employee difficult. We wanteddkeetist to maintain their
independence to ensure the success of the business.

As | say, my learned friend complains that that ve&en into account, given too
much weight by his Honour. Over at paragraph ABBparagraph 51, his Honour
points out that:

Prior to the execution of the two agreements, Diffstdhad access to legal
advice and accepted that he must have had legat@adbout the terms of
those agreements. Indeed, as Dr Moffet acceptedServices Agreement was
witnessed by his solicitor. One of the terms —

his Honour says —

of the Services Agreement is clause 14.1 whichess|y stated that the
agreement did not create a relationship of emplayme

His Honour goes on at paragraph 52:

Although reference has been made to the termsedfwb agreements, it is to
be noted that no term of the Services Agreementlimasted to the hours to be
performed by Dr Moffet, which days or the numbedafs he was required to
work or the holidays he could take. And no terns diaected to the nature of
the work to be undertaken by Dr Moffet other thaa general requirement that
he provide dentistry services.

So that, your Honours, of course, goes to the obaspect of it. Repeating the
same, his Honour goes on at paragraph 53 to sty tha
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Dr Moffet determined for himself the hours he wdrkad when he worked.

He says:

During the course of the Services Agreement fro’Y 20 2012, Dr Moffet
worked at the practice four days a week and wasrdesd as the practice
principal. After the expiration of the Serviceségment, Dr Moffet performed
services in accordance with a revised agreemenbtieggd via a series of
email exchanges.

which | won’t take your Honours to. He goes ors&y:

From December 2012 to December 2014, Dr Moffetceddrom working four
days per week to three days per week. In 2011 @ffditook 15 weeks’
vacation.

This is important because, of course, it's onédhefrhatters that we rely upon. At 57
his Honour says:

The freedom exercised by Dr Moffet as to when hkedaand when he took
holidays is evident from the following exchangemyhis cross-examination.

Question:
And at no stage were you given any direction byt&8lé€dorporation that you
had to keep the practice open on particular daytsvben hours or something

like that.

No.
Question:

It's also the case that you decided the days upaohwou would work;
correct?

| continued working the same days that | had befs@d to Dental
Corporation.

His Honour says:

That’s not an answer to the question. Can you ans$ke question, please.

Mr Darams asked again:

You determine the days upon which you worked duhegngagement with
Dental Corporation.

Yes.
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He goes on to say:

The 15-week vacation you took in 2011, you deciesh you wanted to take
that vacation; correct?

| decided when | was absent from the practice, yes.

Yes. And | want to suggest to you that you dskek the consent or
authorisation of Dental Corporation before decidituggo on or taking that
absence from the practice.

No, that wasn't a requirement of my engagement thigim.

Could I take your Honours over to the next pagiatop of appeal book 52. His
Honour notes that:

There was no supervision and control or the givahdirections by Dental
Corporation to Dr Moffet with respect to the patiehe was to treat or
directions as to the nature of the services hetwgerform or the amounts to
be charged to clients for the services provided.

If I could drop down to about point 6 of the page:

Irrespective of the absence of any contractualtiemtient to give directions to
Dr Moffet, as a practical matter, Dental Corporatialid not purport to give
any directions to Dr Moffet, even in respect tadiental or collateral matters.
The submission advanced on behalf of Dr Moffet lteatvas subject to
supervision and control in relation to the workperformed is rejected.

His Honour goes on to say:

Similarly, it was not put in issue that Dental Coration, pursuant to the terms
of the Services Agreement and as a matter of fjaavjded administrative
services to Dr Moffet and provided such equipmereguired to enable Dr
Moffet to provide dental services.

He goes on to say:
He had an office and a car park.

And now, if | could take your Honours over to p&geat the middle of the page, his
Honour goes through the financial arrangements éx@tvwhe parties. I've taken your
Honours already to that. | won't repeat it. Bugre he talks about that he was
potentially paid annual bonuses. | should poirtf oficourse, | will take your
Honours in a moment to his income tax returns himiHonour points out at the
second dot point at paragraph 63, sorry, 63 that:
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Dr Moffet was reimbursed by Dental Corporation éxpenses he had incurred
in connection with providing dentistry servicesls practice.

Again, your Honours, it's not determinative, butcourse, Dr Moffet provided
invoices to Dental Corporation. He was part of@%T system and he lodged BAS
statements — Business Activity Statements undesdh®ee ABN that he had before he
sold his practice. You will see, your HonoursA&654 one of these invoices is set
out. At page AB54 you will see there that thera tax invoice that describes the
total collections there, 169-odd thousand, lesddab, Dr Moffet's commission.

You will see there’s a commission made of 43 pet teere. And there is a deferred
component adjustment. That’s to do with the anadgistments. So at paragraph
65 at about point 5 on the same page, his Hongust sa

During the years he was retained by Dental Corporatit also emerged that
Dr Moffet retained the ABN he had obtained priothie acquisition of Dental
Corporation, which was the same that appeared enrkioices issued to Dr
Moffet by Dental Corporation as in the invoicesytipeepared for him to issue
to them. And also Dr Moffet filed tax returns whialthough was representing
that his main business or professional activity wastal surgeon, also
represented that he was engaged in a number of btigness activities.

Also, Dr Moffet:

Claimed deductions incurred in generating his ineams a dental surgeon,
being expenses for which he was not reimburseddmyeD Corporation.

Your Honours, could | very quickly take you to tiag returns that are — that were
filed by Dr Moffet. That is at tab 13.7.2.

PERRAM J: What page is it?

MS BATROUNEY: And, in particular, could we stattpage 446. Page 446. So
this is a tax return that at the top of page 446dhte, 2008, is set out. Now, this is
shortly after the practice had been acquired byt&eéPorporation. And you will see
under the heading Income at about point 4 on tige here’s the line:

Other gross income from business sources. Prafeskfees from Marsden,
Victoria practice.

That’'s about 116,000. And | submit that that'sdparer from his previous practice
before he sold it to Dental Corporation. And we 8® dental draw from Dental
Corporation starting to come into his tax retureréh 299-odd thousand. And you
will see that there’s a number of expenses lidtedetin his tax return. The next
page, at 447, is the next year’s tax return. Angu have a look at the very same
item at about point 4, under the heading Incoma,witl see professional fees from
Marsden, Victoria. That'’s trickling out. It's dowto about $5000 there, whereas the
dental fee income is going up to 455-odd thousand.
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You will see under Expenses there’s a number oées@ there: service fees,
computer, business expenses, etcetera. Coulé ytak Honours briefly to the next
year, 2010. You will see now we’ve only got Der@alrporation. So at point 4 on
the page, under Income, we’ve got Dental Corpanadind the income is about 548-
odd thousand. You will see under Deductions, theth line under Deductions is
insurance premiums. So Dr Moffet is paying his omgsurance premiums. And the
second line from the bottom of the expenses, wdasimess expenses of 478-odd
thousand. Over the page, it's 2011, he’s startitiygs is the evidence — some of the
evidence in relation to him — his consulting preeti

You will see under the heading Other Gross Income fBusiness Sources, the first
one is a speaker’s fee of 1762, and then the s ffrom Dental Corporation of
587-o0dd thousand. And insurance premiums, thd time under Deductions, are
again he’s paying his own insurance premiums od@d thousand. And so it goes
on. The last one | wanted to take your Honouts fiage 451. You will see the
shortfall kicks in to the tax return. So at pagéd dunder Income, we just have
Dental Corporation here of 407-odd thousand. Uiketuctions, the third line of
Deductions is insurance premiums of 12,000. Armahtyou will see the second line
under Other Expenses, Dental Corp income adjustm¥éod will see there’s a
deduction claimed of 291,125, and that’s the shbiticking in, and him claiming a
deduction for the shortfall. That shortfall is@ket out in the reasons themselves. If
we go back to appeal book 55, his Honour set aitl#st part of the income tax
return I've just taken your Honours to. At appeabk 55, you will see there it is
again, 291,125, Dental Corp income adjustment. WiedHonour specifically draws
attention to that at about point 4 on the pageB&? He says:

Of present relevance is the deduction claimed ferital Corp Income
Adjustment” of 291,125. Uncertainty as to whastamount actually
represented was resolved in re-examination asvdio

On your understanding at least, [the Dental Corpdme Adjustment] that was
a loss adjustment; are you able to say what yoanmiey “loss adjustment”?—
—That financial year, | was unable to produce afgifor Dental Corporation
up to their target and so the shortfall was — | hagay them back and that
was part of that shortfall.

His Honour goes on at paragraph 68, towards thefabf AB55, to conclude:

In total, it is difficult to accept without consi@dble reservation, the
submission advanced on behalf of Dr Moffet thatwes not undertaking or
conducting his own business”. During the initisde-year term of the Services
Agreement and thereafter there is some evidend¢dthisloffet continued to
promote his own dental practice. He thus acceptemioss-examination, when
his attention was drawn to the tax return for tmahcial year ending June
2013, that he was “starting a consulting businesSuch an inference is also
supported by the fact that during the five-yeanteaf the Services Agreement,
his tax returns claimed deductions for expensesried in generating income
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as “dental surgeon”, but the expenses separatediacrete from those for
which he was reimbursed by Dental Corporation.

He goes on at AB56 to again refer to the consulbimgjness. You will see there,
your Honour, at appeal book 56 Dr Moffet — | thimk Honour referred to him as
gloating that the secret — at about point 5 ofpthge:

The secret weapon I've been using since 1996 tlmtved me to personally
bill one million, 800 etcetera last year, workingly four days a week for 37
and a half weeks while | was vacationing all oves world the other 15 weeks.

And a similar thing is in the next item. His Homa@i paragraph 70 cautions that not
too much weight should be placed on the tax retuMwu recall this is a complaint
in my learned friend’s cross-appeal. He says:

It may be accepted that inferences to be drawn tebareturns are but one of
the matters to be taken into account and that stw@uld be taken in too
readily drawing such inferences.

He goes on over at AB57 to say:

It is, however, respectfully concluded that sucbuwoents provide some
support for a conclusion that the relationship wasre that of Dr Moffet being
an independent contractor than employee.

And he goes down — at paragraph 73, he sets outsbé of as a summary of what
has gone before as to why he has reached his cimelinat Dr Moffet was an
independent contractor. And these are the laspiages that | will take your
Honours to, but they're very important. ParagrdaPh73 he sets out why he has
reached the conclusion that Dr Moffet was retaiaedn independent contractor.
First he refers to the terms of clause 14.1 ofSbesices Agreement. Your Honours
will recall — this is explained further over thegesat paragraph 76 and 77, which |
will come to. The second dot point, the absenangfdegree of control. Third dot
point, absence of any degree of control over thehor days worked, fourth dot
point, the absence of any intent on the part oft&lgdorporation to establish an
employment relationship. He goes on at the topagle 58, the monthly invoices
prepared by Dental Corporation for Dr Moffet to klegpayments to be made to him,
the last dot point, the performance bonus and florHe goes on point 5 of the
page to say:

Neither of these aspects of the relationship haeehtillmarks of an
employment relationship. An employee is normadig ja salary or an hourly,
daily or other periodic wage, free of deductionsdgpenses incurred in the
performance of the work. The prospect of cashBeing less than otherwise
anticipated is a risk normally borne by an employer

And he concludes at 74:
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The reality of the situation was that Dental Corgibon acquired the dental
practice from Dr Moffet in 2007 and thereafter Bt Moffet continue to
conduct his own business. Dr Moffet got the cagitian on the sale of the
practice. That sum over $2 million. And after siade, Dental Corporation
received part of the moneys he thereafter generasealcontractor. The
reality of the relationship was that Dr Moffet conited, after the acquisition of
the dental practice by Dental Corporation in 200Y yun his personal practice
much the same as before. He continued using msA®N when submitting
tax returns and continued trying to grow his busme

Now, these two paragraphs are the target of spezinplaint by my learned friend.
He goes on to say “Clause 14.1” — again, thismsetbing that is subject to specific
appeal by my learned friend:

Clause 14.1 of the Services Agreement accuratelgrithe the relationship as
not constituting an employment relationship. & dot seek to put a label upon
the relationship different to that which it wasreality. In reaching this
conclusion, however, it has not proved necessargdolve any uncertainty or
ambiguity by recourse to clause 14.1. Recoursdatase 14.1 it may
nevertheless be noted only reinforces the conatusiached. During his oral
evidence, Dr Moffet presented as an astute buspers®n. And he accepted
that he had access to legal advice prior to exeguthe Services Agreement.
Clause 14.1 it is considered was a contractual testmich should be given the
full effect the parties presumably intended. Tihveas no evidence that Dr
Moffet did not read and understand the terms of3Besices Agreement and no
evidence that he did not give consideration to stali4.1 itself.

And he goes on to say — and I'm labouring this beeaas | say, it is a point of
appeal:

Clause 14.1 of the Services Agreement it mustIsebdiaccepted is but one
matter to be taken into account, and is not deteative. No agreement can
operate by reference solely to its own terms tddderminative of the nature of
the relationship such as to preclude the entitletmand protections conferred
by the Fair Work Act upon an employee.

And he goes on to say “Nor can the manner” — ghabiout point 4 of the page:
Nor can the manner in which Dr Moffet prepared aatdmitted his tax returns
provide a complete or independently determinatescdption of his status.
Again, these are but further matters to be takéno atcount.

And he goes on to say:

There must be care not to simply run through a kltc
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There endeth the gallop through the findings hisadim made below. Could | turn
now to our appeal in relation to section 12(3)s Honour — if | could skip over to
superannuation which is at appeal book 62. Hisddgrat paragraph 90 at the
bottom of appeal book 62 says:

It is concluded that the claim made by Dr Moffetespect to superannuation
is to be accepted. It is concluded that the Ses/f&greement was a, and |
guote “contract that was wholly or principally féine labour of Dr Moffet
within the meaning of section 12(3) of the Supewation Guarantee Act.

Now, as set out in our notice of appeal, it's subedithat his Honour did not
perform the analysis that is required by sectiof8)L2His Honour did not enter into
an analysis of what the contract was for. OveAB®B3, his Honour simply refers to
On Call. His Honour refers, at the fourth linesty:

The effect of section 12 is to extend the reatheoSuperannuation Guarantee
Act to employment-like relationships.

and cites On Call. He goes at about line 8 to say:

Bromberg J noted the potential width of operatidis@ction 12 and concluded
that parliament intended to cover employment-ligationships in which work
is performed for remuneration or payment. Seclia(8) sought to facilitate
occupational superannuation being paid out of tkehange of work for
remuneration where an independent contractor presigersonal services in
an employment-like setting.

Now, we say we submit that there is no warranttiat gloss on the statutory
language. He goes on to say that — over on AB@3A864, he refers — he extracts
numerous paragraphs from On Call and, indeed, tthexr aspect that he relies upon
Is set out at about point 8 on AB64, quoting from Call where his Honour says:

The question is whether, in all the circumstantdes labour component of the
contract in question could have been provided leyrétipient of the labour
employing an employee.

And he concludes at paragraph 92 at the bottonagé 64:

On the facts of the present case, Dr Moffet peréatiservices under a
contract, namely, the Services Agreement and did ao employment-like
setting, and where the labour component of theraohtould have been
provided by Dental Corporation employing an empéye

Could | take your Honours to our submissions whaighin part C at A1, and they
start at appeal book 1. We set out a number ofeitts that we rely on which I've
already taken your Honours through, that is, thavibffet got paid nothing up to
the first 249,000/250,000 — he got paid nothingeré was the possibility of a bonus
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on the income of the practice and, of course, atfstlo We set out some of the
findings in relation to tax invoices, etcetera. r@ubmissions in relation to section
12(3) can be found at AB6 at paragraph 20. We gubmelation to the
construction of 12(3) four matters. The first reaih relation to the construction of
that section is that the contract to be constraele contract as a whole.

It is not just the labour component of that corttthat this court looks at. And in
that context, of course, we say that there’s a rmrmabgoods and services that are
exchanged under that contract. Secondly, we sagdbtion, 12(3), directs attention
to what the contract is for. What is the contfac? And in our case we say it is not
for the labour of Dr Moffet. It is for a number thfings. And if one is to take a rude
mathematical approach, it's 60 per cent for thevsision of equipment by Dental
Corporation of 40 per cent for the provision ofdabby Dr Moffet. The third
proposition is we agree with Bromberg J that ppatly ought to be read, that is,
whether or not it's a contract principally — whoty principally for the labour which
we agree that that should mean chiefly or maiipd finally, our fourth submission
in relation to construction — and we set out thiéhauities there — is that it ought not
to be construed broadly because otherwise it wbale a very wide operation. |
think as your Honour Justice Perram mentioned y@&ye a very broad application
of section 12(c) could mean it would apply to ariséer providing services through a
solicitor to a client.

And at AB 7 at paragraph (d) we refer to the firgdai the New South Wales Court
of Appeal in World Book that the phrase:

A contract that is wholly or principally for thebaur of the person to whom
the payments are made —

was found by that court to not cover the extraadin wide range of persons that a
plan reading might otherwise encompass. But mi¢hse we do not need to go that
far. We do not need to go into these sort of sélemabout whether it's too broad or
not. The plain fact of the matter is that thistcact is not principally for the labour
of Dr Moffet. It is for the exchange of a numbétiungs, and we say it's definitely
not principally for his labour. | would like to yo Honours to three cases which
have cast doubt on the validity of the approackertak On Call.

Firstly, could | take your Honours to Tattsbet whis at tab 13. Tab 13, Tattsbet v
Morrow and to the decision. | won't take your Hom®to the decision of the Chief
Justice because the Chief Justice simply doedsiet te On Call at all. Jessup J
refers to it at page 61 in Tattsbet at paragraphJessup J said:

In its notice of appeal dated 24 July 2014 the #ippé&s first ground was that
the primary judge was in error to have found tha tespondent was its
employee. The appellant’s second ground amountadLD-item litany of
factual errors said to have been made by his Honour

Much the same might be said about this appealn Tieegoes on to say:
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As conducted, the appeal was confined to thedn@ind in support of which
the appellant submitted that his Honour had apptleslwrong test,
particularly to the extent to which he had religabua the judgment of
Bromberg J in On Call.

Now, his Honour goes through a number of factoesehk and | won't go through it
again because your Honours went through it yesyetud the superannuation

guarantee aspect comes up again at page 66; Wiai® it starts. But could | take
your Honours to page 71 and paragraph 99. Youse#dl Jessup J at paragraph 99 on
page 71 says:

In the present case, none of this is controversiatlation to the
circumstances of an employee in the common laves#rise word.

Then he goes on to say:
However, section 12(1) of the SG Act containsdlewing provision.
And then could | take your Honours to the middlgpafagraph 100; he says:
For my own part, | would not regard it as self-exmd —
and I'm sorry, it should be self-evident —

...that if she were not an employee as understbedramon law she was
within the extended definition of the word in satti2(3).

He said:

| would not regard it as self-evident at all. Asmtioned above, the
respondent’s own net personal income representgdatiout a third of the
gross receipts of the Logan Central Agency. Withloel benefit of the
assistance of counsel on the connotation of thelanincipally” in section
12(3), I would not be prepared to assume favourédnlyhe respondent that the
agency agreement was a contract of the kind refetoaen that subsection.

And then he goes on to conclude at paragraph 18daatt five lines down of 104:

It has not been established that the agency agreewss a contract of the
kind referred to in 12(3) of the SG Act.

So | suppose in that sense it's damning of On i@dHat his Honour simply did not
refer to it. Could | take your Honours now to Wiyitwhich is the decision below
that you heard the appeal yesterday. Whitby ialail7 and could | take you to — tab
seven — no.

PERRAM J: 36 in mine.
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MS BATROUNEY: Sorry. I'm sorry, Whitby is at te86 of the joint authorities. |
don’t intend to take your Honours through thisesigth. 1 just wish to take you to
one paragraph, paragraph 220. Because his Homnit ceally dwell on the
superannuation guarantee either. The superannugierantee is dealt with at
paragraphs 214 onwards. Could | simply take yoomdtirs to paragraph 220 of
Whitby where Thawley J says:

Secondly, the contract were not “principally foetlabour of the person”. The
contracts were for equipment, delivery vehicles ahdur. The applicant
submitted that the contracts were principally foe iabour of the person
because less than 50 per cent of the applicantsgmcome was used to pay
their expenses. | reject that submission. Theaetocuses on what was
provided under the contract, not what cost was essed with the provision of
the relevant services and equipment. The contraets plainly for the
provision of substantial equipment and service aocbrdingly not principally
for the labour of the person.

And we would just say the same applies here. @senhatter | would like to draw
your attention to is the submission that | thinkiyelonours received last night about
the jockey cases. Your Honours, | apologise ferl#tteness of that submission.
Those cases had only recently come to my attentfaur Honours will have the
decision of Logan J in Racing Queensland Boamghderstand that is at tab 10 of
the book of authorities. Of course, this decisgan a appeal.

PERRAM J: Is that appeal listed in this Full Qaittings or a later one?

MS BATROUNEY: No, your Honour. As | understangii has been listed for —
well, I'm not sure, your Honour, but it has beestdd to be heard by Griffiths,
Derrington and Steward JJ; probably November - - -

ANDERSON J: November.

MS BATROUNEY: - --I'm told, your Honour. It'guite a different case — the
jockeys case. Section 12(3) is mentioned in pgdsir the jockeys is really to do
with performance. It's almost like a singing pen@ance, the jockeys; they're paid
to ride the horse from one end to the other. 'Sandt really an employee contract of
a case like this. So I'm not sure that your Hosawred to trouble yourselves too
much, however, what | take from the decision of &log is an ambivalence towards
—can | put it this way: towards the decision im Call. At paragraph 73, his
Honour refers — well, about paragraph 72 and 73efes - - -

WIGNEY J: It was all open, wasn't it? His Honadidn’t need to go there.
MS BATROUNEY: Correct. Correct, your Honour.

WIGNEY J: Yes.
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MS BATROUNEY: But as | say, it's our submissidrat the courts have been
dancing around On Call and, unfortunately, it forgeur Honours to fairly squarely
face it. Can | say — can | take your Honours ®ottp of page 24 where- the first
line at the top of 24 where Logan J says in refatimthe reference to an
employment-like setting, he says:

That may well be so but there is, with respectiegsbme substance in the
Commissioner’s riposte that employment-like setisng gloss on the text
Parliament has employed in section 12 of the Act.

And then he goes on:

At common law neither constables nor members afih&ary are employees
of the Crown but they are paid by the Crown to genftheir duties and
subject to the overarching control of the Crowm itSs not difficult to see how
that category may have inspired the observationdetiyy Bromberg J. Itis
much more difficult to discern any such featureh\wmembers of a parliament
or local government council. Thus, with respeat, discerned unifying
characteristic in respect of the extended classeiction 12 of an “employment-
like setting” is not apparent to me. That each Imjgn the vernacular, be
termed a “servant of the people” does not make digr@ent or local
government chamber an “employment-like setting”.

So---
PERRAM J: Demonstrates his Honour’s mastery efviernacular.

MS BATROUNEY: So if | could take your Honours l&o our submissions at
page 7 of the appeal book. At the bottom of pagétiie appeal book, we set out
what we say is the error of the primary judge ilatien to the super guarantee issue.
We say, first, that the primary judge’s analysid Kot examine the whole of the
service agreement but simply concluded that theoredent performed services
under a contract without due regard, we say, t@kobange of the services that were
provided under the Services Agreement. Over tlge pat appeal book 8, paragraph
27, we say that the trial judge has failed to asiltbe statutory test and, as we say,
failed to have regard to the extensive and valugbtels and services provided by
the appellant.

And we say that once regard is had to those serwieeand equipment, it's not
possible to say that the contract is wholly or @ipally for the labour. Secondly, we
say that the Services Agreement related not onBrtbloffet’s labour but also to the
labour of various other associate dentists, hygtenetcetera, and the contract was
for the labour of those people as well. Your Hasawill recall that both the bonus
and the shortfall was calculated by reference éaakings of the practice, which
included these other people.

PERRAM J: How many of these other people wereethe
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MS BATROUNEY: There’s a schedule of the numbeemiployees that came
across. Unhelpfully, Dr Moffet himself is listed an employee, but there wasn’t a
lot of evidence about that.

WIGNEY J: So these were people that were formahyoffet's employees - - -
MS BATROUNEY: Yes, yes, yes.

WIGNEY J: - - - or the employees of his practice?

MS BATROUNEY: Yes. That came across.

WIGNEY J: That came across. Yes.

MS BATROUNEY: Well, they became employees of &&orporation.
WIGNEY J. Yes.

MS BATROUNEY: |don'’t think there’s any evidenggur Honour, as to how
many employees there were during the course dbéneices Agreement. But
there’s certainly a number of them. | will jusesél can find that. In the practice
Acquisition Agreement, there was a schedule thabiethe — it's such an enormous
agreement — I'm sure that by the time I find it legrned junior will find — thank
you. 100, I'm told very helpfully by my learnedeind. If you could have a look at
appeal book 100, which is schedule 5 to the ActjarsAgreement. There’s a
number of employees listed there — in fact, 19.1 #ay, unhelpfully, Dr Moffet
himself is listed there as number 15 on page Bdrry, your Honours. I'm at page
100 of the appeal book, which is schedule 5 toAttguisition Agreement.

PERRAM J: So quite a few people?

MS BATROUNEY: There’s quite a few people. It wasllusory. There was

quite a substantial practice there. And as | g8&re wasn’'t any evidence about how
that panned out during the court. Now, if | cogtwback. So there’s only one more
thing | would like to say, your Honours, beforeillwesume my seat, and that is |
could take you back to appeal book 8 in our subonss The last thing | would say,
your Honour, is appeal book 8, paragraph 30, welsayeven if it is right — which
we dispute — that the court looks at whether ortnetservices are provided in an
employment-like setting — as | say, which we disputt paragraph 31 we say,
relevantly, the setting should include a numbehose factors set out there.

So if we are looking at whether or not the servimesprovided in an employment-
like setting, that setting should take into accdatetabsence of control over the
manner in which the respondent performed his sertie absence of control over
the respondent’s hours, days or holidays, deduftioexpenses, the shortfall issue
and the absence of the intent on the part of tpellmt to establish an employment
relationship. So even if one looks at the setting say that is the setting. But, of
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course, our major point is that this was not am@mtwholly or principally for the
labour of Dr Moffet. It was wholly or principallg contract for a number of things,
and if one was to take a blunt mathematical inséminto it, it was 60 per cent for the
services that were provided by Dental — servicesemuipment provided by Dental
Corporation. If your Honours please, they’re thbraissions on the appeal.

PERRAM J: Thank you, Ms Batrouney. Yes, Mr Gibia

MR GIBIAN: May it please. As my learned frienaslicated, there are really three
issues that arise on the appeal on the cross-apmeathe appeal, obviously,
whether or not the trial judge was correct to findt Dr Moffet fell within section
12(3) of the Superannuation Guarantee legislat@n.the appeal there are two
issues — whether he was an employee in the moergesense for the purposes of
the Fair Work Legislation and the Long Service leedet of New South Wales, and
then a subsidiary issue in relation to the methaémnination, and whether he fell
within the entitlement under Long Service Leavadigion in that event.

Your Honours will apprehend that if we are rightlwe cross-appeal, the appeal falls
away, in the sense that the — wholly or princip&dythe waiver issue is unnecessary
to resolve, because he would otherwise fall withmrentittement under the
Superannuation Legislation as an employee in argesense. Nonetheless, |
thought maybe just for the purposes of continufthonking, it might be best if |
address the superannuation issue first and theerdlss-appeal so that | can respond
in a continuous way to what my learned friend read.sAs your Honours will
apprehend, though, that’s in the event that thescappeal is not successful.

What | wanted to do was, in that respect — in naf submissions, then, was to

firstly just — I did want to go back to the backgnal in a little more detail — the
Acquisition Agreement and to the Services Agreemaemlittle more detail than my
learned friend has done to give the context ofatbek that was performed by Dr
Moffet in the practice after it was purchased byfaeCorporation — secondly,
address the — as | foreshadowed — issues on tlealappelation to the
Superannuation legislation, and then progressaatbss-appeal. As is apparent, the
context of the relationship between Mr Moffet aneinfal Corporation is, in our
submission, important in understanding both theefanqmuation issue and the
employee issue.

As your Honours will know, in broad overview, thentext of it is that — the context
of that relationship is that Dr Moffet had a demedctice which he agreed to sell and
Dental Corporation agreed to buy and then opemaits @wn practice, but that it
wished, for reasons that are not mysterious, t@ haw continue to perform work in
the practice, and Mr Evans was cross-examined dhm# on the expectation that it
would retain the benefit of the goodwill that itchpaid for by the customer
connections with Dr Moffet. It wished Dr Moffet tmntinue to work in the practice
that it had bought and was now Dental Corporatipnéstice, not Dr Moffet's
practice — for him to perform work in that practioe the purposes of ensuring the
value and the continued patronage by patientsabftfactice in circumstances in
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which, again, unsurprisingly, it imposed restraup®n him operating his own
business of a similar type or engaging in his oglations with clients distinct from
the work that he was performing in Dental Corpanas practice.

And that’s the context in which the appellant asttexicourt to say, “Well, no,
actually, he was still running his own practice’haveas the truth of the matter was
he had sold that practice. All the rights to thenpises, the equipment, the rights, the
goodwill, the intellectual property rights and the associated with the practice
were after the purchase owed by Dental Corporatéiod,Dr Moffet worked in the
practice that was owned and operated by Dentald@atipn. All of that is apparent
from the terms of the Acquisition Agreement and $leevices Agreement. Can | just
take the court to that briefly? Firstly, | cantgahe Acquisition Agreement

relatively briefly. Itis at tab 9.1.1, commenciagpage 56 within part C.

PERRAM J: What was that page number again, sorry?

MR GIBIAN: I'm sorry; commencing at page 56 letred numbers. Can | note,
firstly, on the first substantial page at pagelédré’s a heading Background. At the
bottom of that page, which indicated the practiceqgypal, being Dr Moffet .....
conducted a practice, and there is a service coynbai provides services, and at D
at the bottom of the page the practice principdl thie service company have agreed
to sell those of the assets owned by the venddrifapurchaser agreed to buy those
assets in accordance with the terms of the agreeniére definitions then appear on
page 62, and can | just note in the middle of fizafe at clause 1.1 the reference to
assets, including goodwill, and what’s called theridor IP” as well as plants .....

and equipment, property leases and the like.

| think my learned friend drew attention to theideion of “employees” on page 63

— about point 6 on that page — as referring togrex&mployed by the vendor in the
conduct of the practice at the completion datedp#iose listed in schedule 5, and, in
answer to a question from your Honour the presiglidge, referred to page 100,
which set out the list of those employees.

PERRAM J: What do you say about the submissiah-tthe is on that list, as |
understand it, soO - - -

MR GIBIAN: Heis.

PERRAM J: - - - this definition doesn’t really vkaf he is an employee.

MR GIBIAN: Can | say two things about that? Thet is there was a — there is a
suggestion in the reply submissions that this waamissue which was raised below.
Sorry, perhaps — going back a step. We don’tuplyn it as some kind of admission

or matter of that nature.

PERRAM J: Thisis part of - - -
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MR GIBIAN: There’s an internal inconsistency, base the Acquisition
Agreement otherwise requires Dr Moffet to exeche$ervices Agreement, which
Is annexed to it and contains the provision refigrto himas a - - -

PERRAM J: Yes.

MR GIBIAN: - - - notin employment relationshipVe did refer to it, and we do

rely upon it as relevant to the question on the imayhich Bromberg J, at least,
approached, that is, whether the work could haea ldene by an employee, because
the other dentists in the practice, at least, lepaiside the position of Dr Moffet, are
listed here, and the undertaking is to provide téth — employ them in the — that

is, Dental Corporation will employ them in whatligontinue emphasise, Dental
Corporation’s practice going forward.

WIGNEY J: They, curiously enough, if you lookthae reference to him on in that
schedule it's not suggested he’s there. It's ssiggkhe’s a practice manager and
provides administration and marketing for whichskems to get some salary
sacrifice. So it seems to be - - -

MR GIBIAN: Yes.

WIGNEY J: - - - something — he’s listed theresome capacity other than as a
dentist.

MR GIBIAN: Yes. Look, I think it's suggested my learned friend’s reply
submissions, and there is some accuracy to itllea¢ was some uncertainty as to
the precise arrangements that preceded the purchase

WIGNEY J: He may have been being paid for adnmaise services by his
previous service company or something.

MR GIBIAN: | think that’s a reasonable inference.
WIGNEY J: It paid the lease on the car or sonmgghi

MR GIBIAN: Yes. But, as | say, we don't rely upad as some kind of admission
or matter of that nature, given the internal incstesicy there is within the Services
Agreement. Can | just say, and | can provide tldteonal pages which — this is a
reference to a part of the transcript which isinggart C at least, but at page 154 of
the transcript | did in submission make referemctnis list for the purpose that I've
set out. | won’t need to read it. Yes, | can padewopies. This is just of the oral
submissions. | don’t need to refer to it but’g tonvenient enough for the court to
have it, but | can just give that reference.

ANDERSON J: Thank you.
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MR GIBIAN: Now, if | can return then to the Accition Agreement, the — and
back to the definitions. At page 64 of the appealk there’s a definition of
goodwill, meaning:

The goodwill in the practice including exclusivgltis to carry on the practice
in succession to the vendor.

There’s a reference at the bottom of page 64 tefiaition of intellectual property
and rights meaning:

All intellectual property and property rights incling business names,
trademarks —

etcetera, associated with the practice. And thetfme is defined on page 65 at about
point 7 on the page to mean:

The dental practice, business conducted by theoraatdhe date of this
agreement at the premises including the assets.

And finally, then, there’s a reference at pagedé tlefinition of the Services
Agreement being:

The service agreement entered into between theovand the purchaser as
was attached to —

or a draft of which was attached at least to theices — to the Acquisition
Agreement | should say. Can | then move to pageitdn the Acquisition
Agreement and just note under clause 7 completdrclause 7.2 there’s a reference
to various obligations of the vendor including, umsisingly, a delay to deliver all
the assets, title, etcetera. That (d) to trardifigr executed assignments or transfers
of any intellectual property rights. And at — Indioneed to read it, but deal with the
assets and the premises. At the top of page (i atreference to executing a
counterpart of the vendor’s Services Agreement @eecby the vendor.

That is, part of the arrangement was that Dr Moffetild execute such an agreement
to thereafter perform work. The — at page 78 efAlkequisition Agreement, at the
bottom of that page, clause 12, deals with thereié employment and refers to
schedule — refers to Employees with a capital EBmmg those that were listed in
schedule 5 as per the definition, that is, theqgress- the other dentists and support
staff and the like were thereafter were employdd3emtal Corp working within the
practice owned by Dental Corporation.

PERRAM J: Did Dr Moffet get such an offer?
MR GIBIAN: No, he signed the dentist. There’sexadence that he signed the

Services Agreement alone. Can | then move to Bdgehich — and there, firstly, at
clause 19 in the middle part of page 84 deals thithuse of vendor’s business name
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and logo, and provides that the vendor acknowletiggshe purchaser may, as at
the completion date use or display at the pragiieenises any trade or service
marks, trade or business names, registered defigios, used or owned by the
vendor or any other related body corporate ofdluding the active dental name.
There is something made in the submissions — ltdbimk so much in his Honour’s
decision below, but in the appellant’s submission®lation to the continued use of
the active dental name which was the business tiashevas being used by Dr
Moffet prior to the purchase.

Of course, after the purchase it was Dental Cotmora business name, not his
business name. And it was able to dictate whahbas name or logos or the like
were used at the practice that it operated. Aatldbes not support the idea,
particularly in the context of the operating owrsimess concept. Can | then note the
restraints that appear at clause 20 at the botfqgrage 84 and over on page 85, and
particularly at clause 20.2, the covenants in i@tatio restraining the practice
principal, being Dr Moffet, from — or prohibit penss who are defined at the bottom
of page 84 at clause 20.1 to include the practiceipal. And then at 20.2 on the

top of page 85:

...restraining conducting any business or competjtsmficit, canvassing or
approaching or accepting any approach from any per&ho was a customer
of the practice. (c) interfering with the relatmp between the practice and
its customers, employees and suppliers.

And then:
...Inducing employees, etcetera, to leave their eynpént.

And the exception to that, of course, at the bottdmpage 85 at clause 20.6 is that it
doesn't restrict Dr Moffet from providing dentistsgrvices under the Services
Agreement, that is, for working for Dental Corpavat But that’s all he could do
within those limitations. The consequence thethefAcquisition Agreement was
that Dental Corporation that bought the practibe,dssets, the real and intellectual
property rights in return for which there had begwurchase price but also Dr Moffet
was required to agree to continue to work for DieGtaporation in the practice that
Dental Corporation had acquired, and was constildnoen running his own or
similar businesses in competition with Dental Cogpion.

Could I turn then to the Services Agreement whechrider — there is a version of it
that was annexed to the Acquisition Agreementtibeitactual Services Agreement is
under tab 9.1.2 commencing at page 230. In tlspiaiet, again, can | firstly go to
page 233. At the bottom of that page there isaaling again Background which
notes the context at (a), that is, that Dr Moffed lagreed to sell and Dental
Corporation had agreed to purchase certain agsatxordance with the Acquisition
Agreement. And at (b) that:
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Dental Corporation wishes to engage the practidgagpal and the service
company to provide the dentistry purposes at tleenses on terms of this
agreement, that is, to perform work.

And at (c):

To facilitate the provision of dentistry servicesriial Corporation has agreed
to provide the administrative services to the pi@cprincipal on the terms of
this agreement.

As | will come to, this seems to be the major aspérxch was relied upon in relation
to the superannuation point by the appellant anatyas your Honours will have
seen, we say a few things about that but it iswplaoth from the context and the
expressed terms of the Services Agreement, thagiwavof any what are called
administrative services is facilitative, that tsisifor the purpose of the performance
of work by Dr Moffet, and that says so, and thedductory parts to the Services
Agreement say so, in so many words. It rather dimés, rather than undermining,
the conclusion that this is a contract, wholly,wauld say, for his labour, but at
least principally. Then at page 234 and followitiggre are a number of definitions.
I think my learned friend referred to the definitiof administrative services and of
annual cash flow.

Can I note the definition of dentistry servicesttyapears at page 235, at around
point 7 on the page. Dentistry services are ddftoanean:

...the dentistry services to be provided by the pragirincipal —
that is, by Dr Moffet —
at the practice under this agreement and set osthedule 1.

There were no excluded activities. Schedule ll¢an just at that point go to it, is at
page 250, and in a broad sense there are two ¢tyEstistry services. The first is,
at1.1:

That the practice principal must provide diagnostemedial, specialist and
preventative dentistry services to patients.

That’s obviously involving his labour in treatingtgents. Then at 1.2, under the
heading Practice Management, it's indicated that:

The practice principal, in consultation with Dentabrporation, must manage
the practice in a manner in which the performanod aperations are
consistent with or at a better standard than thagtice enjoyed immediately
prior to completion and in accordance with the teramd scope of the
agreement.
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That also involves his work, that is, managemerhefpractice, be it staff or billing
arrangements or whatever it might be. It is himkirgg in a management sense in
addition to the dentistry work that he is perforgiin Dental Corporation’s practice,
which it has purchased and owns assets and right®éturning to the definitions,
can | note the — at page 236, still within clause the reference to monthly revenue
at about point 6 on the page. | mean, it's a featd both the monthly growth
revenue and the monthly revenue. Can | just f@ethat’s the revenue generated
and collected by the practice principal, that yshis work. And can | then note, at
the top of page 237, the reference or the defmitibtotal and permanent disability
meaning:

...a disability, injury or illness that renders theaptice principal unable to
practise as a dentist on at least six consecutiopths —

etcetera. There are a number of provisions whiakentlear that what this
agreement is about is his performing — Dr Moffatf@ening work, and it comes to
an end if he is unable to do that.

PERRAM J: The remuneration structure for Dr Mbfgenot a typical employment
remuneration structure. Would you accept that?

MR GIBIAN: There are two parts to it. One isttha essentially works on
commission, that is, he earns a proportion of dvemue that he derives from his
delivery of dentistry services. He gets that mobeth for the dentistry work and the
practice management work, but that is essentidhigtviae is, and | will come to it
briefly, but there is reference to commission payts@s being a form of salary and
wages for the purpose of the superannuation lémgsla

PERRAM J: It's unusual to see a shortfall obligiat though, isn’t it, where an
employee has to pay something back.

MR GIBIAN: Yes. The second element of it — se fhist element is he is paid by
commission. We think, with respect, that that dtesthat is, his ordinary earnings
are a proportion of fees derived from his own wankl that that's not an unusual
arrangement, whether in part or in whole of theknafreither employees or workers
more generally. The second part of it is thatdhsra performance bonus — | was
coming to this shortly, but there’s a performanoaus arrangement and a shortfall
arrangement so far as the performance of the peaati a whole is concerned.

In my submission, that’s not — I'm not sure | canirely disagree with your Honour
that in my experience this may be slightly unustra,way it works, but it is not
unusual to have — where there is a worker, to ussugral term here, who is
conferred with management responsibilities witlpees to a company or a part of a
business, for them to have remuneration elementsieaybe very significant
remuneration elements, which are dependent upopettiermance of that business
or part of business for which they have resporigpbil
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So both his earnings were a substantial part  Wisllearnings — the income derived
from his work was a substantial part of the practis a whole, albeit there were
other dentists as well, but the fact that he hadagament responsibilities with
respect to — and was conferred with them by Debtaporation, with respect to
Dental Corporation’s employees within the practites not unusual to have
remuneration arrangements which has either incestiv penalties which turn upon
the performance of the business or the part obtistness for which the person is
conferred with such responsibility.

ANDERSON J: That might be right with bonuses.e@an readily see, in the
corporate world, there’s bonuses payable, not onlthe performance of the
individual but on performance of a division or a&ts@n or part of the business.

MR GIBIAN: Yes.

ANDERSON J: But a shortfall to reimburse a faltio perform on a particular
division of the business or part of the busine$&at’s a pretty unusual thing, |
would have thought.

MR GIBIAN: As | say, | don't think — in terms ahy experience of employment
matters, | didn’t disagree with Justice Perram ihiatay be unusual, but we don’t
think it is different in type, in the sense thasinot unusual or atypical for
significant aspects of the remuneration of workdhwnanagement responsibilities to
turn upon the performance, and how that is stredtdloesn’t change fundamentally
the nature of the arrangement.

ANDERSON J: [ can understand that submissiohvifas connected to you
received a performance bonus for achieving cegaals and it's thereafter found
that the payment was made when it ought not haee beade and you've got to
reimburse the business for it, but that’s not daise, is it? It's disconnected with the
bonus. It's simply a stand-alone shortfall prossi

MR GIBIAN: Well, what there is is both a bonu®vyision and, essentially, a
penalty provision if the practice doesn’t perforsisi- - -

ANDERSON J: Which does not bespeak an employsegdest.

MR GIBIAN: Well, as | say, in my submission, they in which — at two stages.
The first is that the — an arrangement whereby &kevts remuneration is, or
elements of it, are dependent upon the performahadusiness or part of it, or the
like, is not inconsistent with there being an ergplent arrangement. And the way
in which that is structured, that is, whether iiisway of a penalty or by way of a
bonus or both, can’t alter that fact, the naturthefway in which the performance of
the business or part of it affects the remuneratenit alter the nature of it, where
what we have is an arrangement where Dr Moffetdmtract, is working within the
business of Dental Corporation and is constrainaa funning his own business
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separate from that or deriving his own goodwiltloe like separate from what he
does for Dental Corporation.

PERRAM J: |suppose, in a sense, your submigsicerlly the pointy end of

Hollis v Vabu, isn’t it, where you say he’s cerigian independent contractor to
start with, running his own business, then thairi®ss is sold to someone else but
he’s still in it, almost definitionally, | suppog®u might say, in that circumstance,
that he’s not working in his own business becaubkad been his business. He’s still
working in it but it's not his business any more.

MR GIBIAN: Indeed. When — | mean, in relationth® cross-appeal, there were a
number of faults that, with respect, we identifythie primary judge’s reasoning, but
the primary one is that the primary judge said|webk, he continued to work in the
business as he did before. That’s only relevaitisittill his business, but it's not.
It's their business. And that they — the extenwtoch Dental Corporation wish to
structure the arrangement to give him a degreetwi@my, or the like, nonetheless
he was working to derive income for their businessianage their employees in
their business, not his own business. And in HallVabu, the constraints upon the
bicycle couriers — or the concept that the bicydariers were running their own
business or were able to derive goodwill or the lkas practical, in a sense. It just
was contrary to common sense to suggest they coush. Here it was contractual.
He was constrained by the Acquisition Agreemennfaping that. And in that — in
the same way, albeit for different reasons, hetda’said to have been working in
his own business or conducting his own business.

WIGNEY J: Well, isn’t one other way of looking it perhaps, that, having sold the
business, as it were, he then is effectively cagyin his own business, albeit a
different business to the one that he previougty rBhe business is providing
dentistry services, and he’s now unburdened bthalbdministrative arrangements
because he pays Dental Corporation 60 per cenhafever he gets in to look after
all of those administrative burdens. It's almadlst la new service company for him.
He wasn’t an employee of his previous service campaas he?

MR GIBIAN: He —well, | think the evidence is iftle unclear. He was, but as |
think your Honour - - -

WIGNEY J: Yes.
MR GIBIAN: - - - inferred from the arrangemendy fa limited purpose.

WIGNEY J: So it's really —it's a different —&’not the practice any more. He’s
carrying on a business as a dentist, as | saidjrdebed by all the administrative
arrangements and ownership of property and employareangements, because
that’s all looked after by Dental Corp. I'm .saying I've got a firm view about this,
but that’s one distant way of looking at it.
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MR GIBIAN: No, no. | understand what your Hon@ays. | think the difficulty
with that — and there are no doubt a variety of sviaywhich arrangements could be
structured, but what happened here was that D&atgloration purchased the assets,
purchased the goodwill, purchased the intellegiuaperty, purchased the business
name, and Dr Moffet was retained to work in whaswan any view, then their
business. Now, if he retained the equipment, ifetained the premises and the
arrangement was, rather, that he contracted wititddD€orporation to use their
business name, say, and to obtain the benefit\adrtising, or whatever it might be
that they conduct as a group, then that might beerdoser to what your Honour
contemplated.

But that’s not what happened here. He was workiregbusiness with other
employees who were employees of — with other sthtf were employees of Dental
Corporation in a business — in the business prenaisd with equipment and using a
business name that was all owned by Dental Cornporaand in a manner in which
he couldn’t derive his own goodwill or relationshiwith patients or the like that he
could take on further in the future.

WIGNEY J: But it's not difficult to see why paof the arrangements was the
shortfall arrangements, because in a sense, Dretlioffd sold the goodwill of the
practice, the goodwill perhaps primarily attachedtis name as a dentist. And if
there wasn’t something like the shortfall thing,doeild take even more than 15
weeks holiday per year, and having pocketed theem&om selling the business,
and so that would mean that Dental Corporation diwtibe getting much from their
side of arrangement. So | know that’s just an - -

MR GIBIAN: Yes.

WIGNEY J: |don't think it takes it any furthdout you can readily see why it was
included there.

MR GIBIAN: Yes. Well, look, your Honour, agaihdse are matters that we think
support our argument. That is, that the learnedary judge placed some reliance
upon issues of control in relation to days of warkl holidays and matters of that
nature. And the evidence was what it was, thdtasyasn't told he had to work on
this particular day or this particular hour. BetWwas imposed — or there were
imposed upon him obligations in terms of derivingdme and the like which had
the effect of requiring him to work to a substaindiegree to — in order to satisfy
those obligations. So we don’t think that thaamsithetical to the submission we’re
advancing.

PERRAM J: He left as the manager in place - - -
MR GIBIAN: Yes.

PERRAM J: - - - which gave him quite a lot ofitadle in what he did with himself.
But that latitude was circumscribed by the shdrdalangement.
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MR GIBIAN: Indeed. And, look, there is some eafide about that the degree of
latitude was not perhaps as great as was — aallypresented, in the sense that,
particularly in the later period, there was interien in the operation of the practice
because Dental Corporation perceived it wasn'wvilegithe income that they wanted
to derive. So the degree of intervention was geshess when things were going as
they wanted, but if they weren’t going as they dekithen there was a greater
degree of interreference. | don’t mean that péely, but involvement in the
operation of the business.

PERRAM J: So Hollis v Vabu tells us that the lorg@estion we're trying to ask,
when we’re trying to work out whether someone iaployee, is whether they're
working in their own business or whether they’rerkitog in someone else’s
business. And then we’ve got this long shoppisgdf factors which we trot out in
every case. We look at those factors to work loetainswer to that question, which
is, are you working in your own business or somesige’s? Is that how the
factorial analysis works, or is it heading in sootleer direction?

MR GIBIAN: The way in which | would summarise thases is that they require a
multifactorial approach. You look at the variouetent considerations that might
point in more than one direction. Some of thos¢ogithe question that your Honours
raise, that is, whether there is an independenhésss or not, or are certainly

relevant to that assessment. But certainly, falgwHollis v Vabu — and it was —
ACE Insurance followed the same line. The Quesit!tSBerth Full Court judgment
did emphasise the degree to which there has beemphasis on the question of — as
to whether it can be said the person is condu¢hiag own business or working in
the business of the putative employer.

PERRAM J: It seems to me a bigger — it seemsiigk Court seems to have said,
well, this is a particularly important consideratio

MR GIBIAN: Yes. And some of the other considemas may be relevant to that
matter.

PERRAM J: Well, they may be relevant directlythie employment question itself

MR GIBIAN: Yes.
PERRAM J: - - - but they may also be relevarthtoquestion - - -

MR GIBIAN: Yes, indeed. Or they may overlaplesst, with the general question
which the High Court has said, look, that is —t@rrooted fundamentally in that
distinction.

PERRAM J: So if that's right — you don’t havert@ke a submission about this, but
it just seems to follow as a corollary, then, themight be rather difficult to leave a
former owner of a business in place in the busimgssh has been bought in the
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capacity as independent contractor. That migtdifiieult to do just because of the
test in Hollis v Vabu.

MR GIBIAN: Well, I don’t want to speculate asttee various different
arrangements that could be entered into. ButkifHlbut in this context what
happened was, in broad overview, that Dental Cattpmr purchased and — the
business and all aspects of it, including the golbdswnd it wished Dr Moffet, for
understandable reasons, to continue to work in whatthen its business, subject to
constraints that he couldn’t spirit away the —ttwt patients or enter into
competition. If that's what they want to achietleen in accord with Hollis v Vabu it
is difficult for them to achieve them, | acceptthaut there being a real question
about an employment relationship. But there ardoubt various ways in which
these things might be structured which might leadifferent considerations. But
that’s the way that it was done here.

ANDERSON J: Mr Gibian, just before you go on-- -
MR GIBIAN: Of course.
ANDERSON J: - - - could I ask you, schedule hte sale agreement — or the
practice sale agreement at appeal book 100 listertiployees. In relation to the
associate dentists which are items 1 through tbese’s a column which is blank but
when | turn over to the appeal book 101, it's arpgmpy but it seems to say
“contract/award”. Do we know in relation to thesasiate dentists whether they had
service agreements? The reason | ask that is §ecduhe next column which
seems to set out — if you turn over to page 10hureeration benefits, bonus
arrangements — | can’t read the balance of it.
MR GIBIAN: Yes.
ANDERSON J: And there’s reference to:

50 per cent, 100 per cent of IV sedation — no lab.
Do you know if there were service agreements fosé¢f?

MR GIBIAN: | don't think there was any evidence t® what the arrangements
were prior to the purchase of the business by D€dgporation.

ANDERSON J: Yes.

MR GIBIAN: The terms of the Acquisition Agreemeare that they would be
offered employment. [ think that's all | can sdyoat that.

ANDERSON J: But each of the other employees ateuaward, it appears.
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MR GIBIAN: Yes. Well, it's certainly suggestelat there was an award that
applied to their employment and | read the findlom in schedule 5 which — as
referring to the arrangements that existed in tieequing — prior to the sale.

ANDERSON J: Thank you.

MR GIBIAN: And if | can return then, briefly, tthe Services Agreement and your
Honours have certainly taken me to the cross-apdeahs just going to note at page
238 the reference — and your Honours will have $leisn- and the reference to
dentistry services at clause 3 and the requirerterifuse 3.1 that Dr Moffet

provide dentistry services personally, and thabgiausly relevant to the both the
employment question and the superannuation ques@Gtauses 3.2 and - - -

PERRAM J: And it's important from their perspeetithat the - - -
MR GIBIAN: Well, indeed.
PERRAM J: Yes. Because it's related to the gabhdssue.

MR GIBIAN: Yes. And that's why | say the contagtimportant in understanding
what the parties were trying to achieve here. TWese trying to achieve him
working. That's what they were trying to achiewe them in their practice. There’s
then at 3.2 and 3.3 there’s the obligations in seofithe standard that he was
required to undertake work with due care and skil the like. At 3.4 and 3.5 over
the page, there’s a requirement, again, which esipésithat this is all about Dr
Moffet undertaking work as a dentist, that he retagistration as a dentist, and
undertake continuing — what's called continuingtdeaducation during the course
of the contract.

At the bottom of page 239 there’s a reference sanances which, at 4.1, requires
him to maintain professional indemnity insuranéend at 4.2 - - -

PERRAM J: You accept that's a little bit agaipst, isn't it?

MR GIBIAN: It's equivocal so far as the appointmeuestion is concerned. So far
as the super question is concerned it again enggsasiat this is all about him
performing work as a dentist, giving rise to thea&o have professional indemnity
insurance. And life insurance has the same —atezance at 4.2 to life insurance —
or facilitating Dental Corporation taking out inaace — life insurance with respect
to Dr Moffet, again, emphasises that this is atbout personally performing work in
the practice. Can | then note — and my learnetdridid read these provisions albeit
extracted in the primary judge’s judgment, at p24@ the reference to
administrative services at clause 6. Clause Gainagmphasises and underlines that
the provision of what are called the administrageevices are for the purposes of
and to the extent reasonably required to enabladifulfil his obligations under
clause 3.2, namely, to provide dentistry servioahe requisite level.
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And the same may be said of clause 7(a) furthemdbat page in relation to the
engagement of employees. | think I've probably yaur Honours are probably
sufficiently assisted by — in relation to the paymnarrangements that commence at
clause 8 at the bottom of page 240 and over the.phpist note that, as has been
said, at clause 8.2(a) the normal monthly drawsased upon the income generated
and collected by him, by Dr Moffet himself in theepeding month. And the bonus
and the shortfall matters which we have discussed@alt with at page 242 at
clause 9 which provide, as I've said, either a Isomua penalty based upon the
performance of the practice as a whole.

Can | note then at page 244, clause 13 deals amhiation and, again, emphasises
that the agreement is — the purpose of the agreamthe performance of work by
Dr Moffet as a dentist. Relevantly, 13.1(a) pestg@rmination if he ceases to be
registered as a dentist, and at (c) if there’seadin of the agreement which would
include failing to provide dentistry services perally and to the requisite standard.
At 13.2 the agreement will terminate — or sorrynié Corporation will terminate

the agreement if the practice principal dies ofesgftotal and permanent disability.
Your Honours were taken to clause 14 which deails thie relationship at page 245.
14.1 is in a common form and seeks to avoid theegmences of an employment
relationship.

Can | just note, with respect to 14.2, that it pdeg that:

Dental Corporation must at all times respect theéependence of the practice
principal and will not interfere with or seek toflmence the practice
principal’s professional judgment in relation tcetprovision of dentistry
services.

| just note the limitation in that respect — or theress reference to professional
judgment, that is, this is not about the managersielet this is about the
professional judgment in relation to dentistry waahkd that goes to some degree to
what the primary judge said in relation to conaint supervision and the like.
Finally, can | just note at page 247, clause 1%sds#rh assignment and permits him
to assign the agreement only with the written coheéDental Corporation. Now,
that was the introductory references to the cotued@documents to which | wished
to take the court. As | indicated, | had intenttedeal with the superannuation
guestion for continuity purposes although we’veiobsly had some discussion in
relation to the cross-appeal employment issue @daut | might stick with my plan
in that respect unless your Honours have a difterienv.

Your Honours, | understand, had some discussioelation to this legislation
yesterday and may have been sufficiently taken té&$ your Honours will
apprehend, the effect of the legislation is toerlbomewhat — through a somewhat
circuitous route, to provide for the payment of s@mnuation contribution for the
benefit of employees as defined by, essentiallyjriposition of a tax which can be
avoided by the making of certain requisite supewation contributions. Its
operation extends beyond employees at common lasv-asr under a common law
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contract of employment as is plain from clause ARd as your Honours know, the
relevant — if | could just have a moment — the aspéclause 12.1 provides that the
terms “employee” and “employer” have their ordinarganings, first of all.

Again, if we are successful in relation to the srappeal then it resolves the
superannuation question as well. In addition, hagethe meaning is either
expanded or clarified to avoid doubt in the subseaggsubsections of section 12 from
2 to 11, and the only relevant subsection relieohup this matter was three which
provides that a person is an employee if they winidler a contract that is wholly or
principally for the labour of the person. The sugsion, as we apprehend it, by the
appellant on the superannuation question is tieaptimary judge failed to look at
the whole of the contract and particularly the gétions that are imposed upon it
with respect to administrative services.

In short, Dr Moffet submits on that question theg authorities support the view that
the focus is really upon what the worker is obligegrovide in the context of the
contract issue, but that, in any event, as | thitkeshadowed, the Services
Agreement here, to the extent it make provisionibat are called administrative
services, does so for the purpose of facilitatimgvidffet undertaking work and
providing his labour in the practice then ownedabyg operated by Dental
Corporation.

PERRAM J: But that agreement is doing a lot dieothings. Even if there is an
employment relationship, it is doing a lot of otll@ngs apart from that, so how can
one — one certainly couldn’t say it was wholly abthe labour of Dr Moffet, so you
really have to say it’s principally about the labofi Dr Moffet, so it comes down to
what the word “principally” means.

MR GIBIAN: Yes. Well, your Honour - - -
PERRAM J: | mean, isn'tit principally a salelnisiness agreement? And - - -

MR GIBIAN: Well, there was two agreements, so Atoguisition Agreement was a
sale of business agreement. It was an agreemebDefdal Corporation to purchase
the business. It happened when it purchased thiadss in 2007. The contract
under which Dr Moffet performed work was the Seegidgreement, not the
Acquisition Agreement, so it was not an acquisitwdtusiness agreement, and, in
my submission, it really was wholly, but, at thewkeast, principally for his labour,
that is, the purpose of the agreement and theiumof it was to provide for Dr
Moffet to continue to work as a dentist in the pigeowned by Dental Corporation
and to perform work as a dentist and as a praptioeipal, providing some
management and overview of the operation of thetipoperated by Dental
Corporation, and all of the elements of the Ses/ikgreement support that view.

He was required to work personally. Obligationsenienposed upon him in relation
to standard of work and the like that he propoded.was required to retain
registration as a dentist. He was required to tiakle professional education. He
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was required to have professional indemnity inscgarilhe agreement would be
terminated if he ceased to be a dentist or if lrave incapacitated and unable to
perform the work that was contemplated by the $es/Agreement. The only
matter that is put to the contrary really is thegre was an expectation in the
agreement that what were called administrativeiseswvould be provided to enable
him to do work, which, as | say in my submissisgports the view that this
contract was all about him performing work.

WIGNEY J: It was 60 per cent of his — whatevebheught in was paid for the
administrative services, effectively. That's a-- -

MR GIBIAN: Well - - -

WIGNEY J: - - - fairly large proportion of — tag that it's merely facilitative — that
seems to underplay the 60 per cent figure, arttipurely facilitative, why was
Dental Corporation required to, for example, emegociate dentists. Necessarily,
they might have had their own practice of somessolitseems that they did. It
doesn't facilitate Dr Moffet from doing anything.

MR GIBIAN: The requirement to employ the assaeidéntists to take over the
staff was in the Acquisition Agreement, not withine Services Agreement. Within
the Service Agreement, there was an obligatiomg@age employees as in clause
7(a) on page 240 to enable the practice - - - - - -

WIGNEY J: |see.
MR GIBIAN: Yes.
WIGNEY J: Yes.

MR GIBIAN: Yes, to perform his or her obligatioasso, no doubt, dental assistants
or administrative staff or the like.

WIGNEY J: Yes.

MR GIBIAN: So, as | say, in terms of the appamtieent of the income, well, it's
not, with respect, right to say, well, the comnossarrangements that he have —
were that he would retain 40 per cent or the like or 45 per cent, depending on the
amount of the fees generated by his dentistry wahat, therefore, 60 per cent was
the administrative services. The situation wa®grdahe purchase, that Dental
Corporation owed the practice and owned the prgpeadr leased the property and
purchased equipment and the like generally foptiaetice, and one can’t just

simply say, “Well, 60 per cent was for administvatservices provided to him”. It
was simply the remuneration arrangement which wéered into.

In terms of the cases — and | can come to it lyrigflit in terms of the cases that are
dealing with circumstances in which — both in emypient context, but — and even,
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perhaps, in this extended definition as well — idggalvith the provision of equipment
or the like, ordinarily, the circumstance of a warkroviding equipment — and |
think your Honours yesterday were dealing with ksie would be more indicative
of that worker operating their own business, orit being a contract principally for
labour, because it is a contract where the prihcipatractor is contracting to be
provided with a truck and a driver, not just thaver.

We’'re in a circumstance in which the contract &t tine principal contractor will
provide the truck, and that, as | say, seems heeguivalent in this case. That
would seem to emphasise to us that this is all aliguabour. It merely contains
assurances that he will be provided with the eqgeipmnand the premises and the like
that are necessary for him to do that work. Ondliydt’'s a circumstance in which
the worker is providing the equipment that leadddabt in this area.

WIGNEY J: You can conduct a business, can’t youstructuring it in such a way
whereby another business provides all of the refeservices and equipment to
enable you to conduct the business — service coypamexample. That doesn’t
mean that you’re no longer conducting a busin&ssaJ’re just conducting it in a
way that someone else is providing all of the enapgipt and property and other
services to enable you to conduct your business.

MR GIBIAN: Again, it would depend on the arrangemts that were in place. The
arrangements, as | — and | am, perhaps, repeatysglinbut the arrangements here
are — were that Dental Corporation owed the practened the goodwill, owned
the intellectual property and the like and providee equipment and the services,
and Dr Moffet worked in it. Now, if it was diffen¢ — if the dentist owed the
goodwill and owned the name and operated the bssiswed merely had — was being
— all Dental Corporation did was to provide theipment and the premises, well,
that might be a different situation, but that’s thee situation.

WIGNEY J: So it would be a bit like a barristesasrvice company that owns his
chambers, his books, employs the assistant - - -

MR GIBIAN: Yes, but the barrister, presumably-- -

WIGNEY J: The barrister’'s service company doesniploy the barrister.

MR GIBIAN: No.

WIGNEY J: The only difference is goodwill, is &nd the name?

MR GIBIAN: Well, the operation of that busine#isat is, the barrister, presumably
— well, the barrister is operating in their own rampresumably wishes to maintain
their connections and derives the fees personailthie work that they undertake and

are billed by the service company for the provissbservices in the barrister’'s own
business that they are conducting a sole trader.
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PERRAM J: One could actually imagine a circumsgaim which Dr Moffet’s
structure was actually used on a barrister. Yaudcomagine one of mister — some
entrepreneurial barrister could set up a businégshaprovides chamber services in
return for a cut of your fees.

MR GIBIAN: | don’t know how that would play witthe Bar rules, but there may
be an issue about that. | hadn’t turned my minidl to.. independence, but, as | say,
that was the arrangement here. If it were differédren it may be different, but, for
the employment question, Hollis v Vabu and thedielhg cases and the like do
emphasise the ..... of goodwill and the capacitye-independence of the business
and the like, so that is not an insignificant aspecthat purpose. And, certainly, for
the superannuation question — that all of it istallm performing work and
facilitating that — requiring and facilitating thatcurring.

ANDERSON J: But, Mr Gibian, with the Service Agreent and the inclusion in
the Service Agreement of the provisions which pievior making up a shortfall
where your annual cash flow of the practice fa#ilotw an amount and the paying of
a bonus, that suggests that the Service Agreemewt wholly for the performance
of the labour of the person, doesn’t it? It's almamething else, which is making a
profit for Dental Corporation, who acquired the iness.

MR GIBIAN: Except that the labour for which thertract provided was the
dentistry work that Mr Moffet was doing and the ragement work that Mr Moffet
was doing.

ANDERSON J: Butisn'tit—am | — sorry to intept you.

MR GIBIAN: Of course.

ANDERSON J: You go ahead.

MR GIBIAN: That is so the management work thaswequired to be undertaken
by Dr Moffet by the Services Agreement had withithe responsibility conferred by
Dental Corporation for the performance of the pcagtand the bonus and shortfall
arrangements were for the purposes of facilitaging incentivising that work, as
well as - - -

ANDERSON J: It was not small thing, though, wadkecause | think Ms
Batrouney took us to the tax return this morningohlshowed that there was a
shortfall of some 229,000 is my recollection or stimmng of that order.

MR GIBIAN: I think it was 290,000, yes.

ANDERSON J: 290,000.

MR GIBIAN: 291, I think. Yes, there was a shaltin one year of a substantial
amount. | think otherwise there were no other gals, but - - -
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ANDERSON J: Thank you.

MR GIBIAN: Idon't say it's a small thing, butsd say, it was a structure that was
put in place to incentivise the way in which he Vdoooth derive income himself,
that is, if he took more holidays, presumably itebbe harder for the practice as a
whole to derive income but also his management workanaging the practice.

ANDERSON J: Yes.

MR GIBIAN: Interms of the case law with respazthe superannuation question,
there is actually relatively little in relation te wholly or principally for the labour
question. There are some older cases that — plarlic Neale v Atlas in the High
Court and World Book in the NSW Court of Appeal ldeawith income tax
legislation. Those cases - - -

PERRAM J: 1think we're really the first courtahhas been required to have a
proper look at this apart from Bromberg J, | thiaken’'t we?

MR GIBIAN: There are quite a few cases that rédet in passing - - -
PERRAM J: In passing, but they're all - - -

MR GIBIAN: - - - without looking at it in great--

PERRAM J: But no one’s actually - - -

MR GIBIAN: In great detail, yes. | think thagsobably right.

PERRAM J: Can you just tell me how this Act warkecause | notice | was
looking at section 12 - - -

MR GIBIAN: Yes.

PERRAM J: - --and | was asking myself, well,avfs section 12 trying to do. |
noticed that - - -

MR GIBIAN: I can. Ithink —if | can just haveraoment.

PERRAM J: | noticed, for example, under secti@(0]}, the three of us appear to be
employees.

MR GIBIAN: | can tell your Honour that there isuaeful summary. Unfortunately
it's in a case which — and it seems to have escppadA at least of the authorities,
which | think was just an error because what'sudeld at tab 11 is the High Court
decision Roy Morgan Research. There was a FullGlaeision which is — the
same parties, Roy Morgan Research v Federal Conamésof Taxation 184 FCR
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448 in which the then chief justice — sorry, n@ tourt as a whole described the
legislation usefully from paragraph 3 to 14.

PERRAM J: Thank you.

MR GIBIAN: So that, in terms of going away, timay be of some assistance to
your Honour.

PERRAM J: So the Charge Act imposes the charggjtamposes it on an
employer.

MR GIBIAN: The way in which the legislation opéga is that there are two
complementary pieces of legislation, | think dooedonstitutional reasons - - -

PERRAM J: Constitutional reasons, yes.

MR GIBIAN: - - -in relation to the imposition déxation. The Charge Act
imposes a tax upon an employer, using the broashesesthat that term is used. The
tax is by reference to what is called a Superanmu&uarantee Shortfall. That is
calculated by reference to the Superannuation Gtegaddministration Act which
sets out the methods by which that is done. Imtstiee shortfalls — so, as your
Honour will see, paragraph — section 11 providesdifinition of salary and wages
in an inclusive sense including (a) commission3 ayments under a contract
referred to in subsection 12(3). There’s thenised?2 which deals with what an
employer and employee is and extends, or at leasisdoubt with respect to - - -

PERRAM J: But what's that — what’s section 14rtgyto do? What's the point of
section 12?

MR GIBIAN: Well, it is defining the persons inlagion to whom there may be a
superannuation guarantee shortfall, and that cutaked, firstly, at paragraph —
section 17 provides that a superannuation guarahia#fall, if an employer has one
or more superannuation guarantee shortfalls, threepggregated. An individual
superannuation guarantee is then defined in setfdvy reference to a calculation
based upon total salary and wages versus — matliply the charge percentage
which your Honours may know is - - -

PERRAM J: So the effect of the statute - - -

MR GIBIAN: - - - | think more slowly increasing.

PERRAM J: The effect of the statute is to coll@ey unpaid superannuation
contributions which were made and to do that bymaed imposing a security which

is a charge directly onto the company.

MR GIBIAN: Yes.
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PERRAM J: Is that the way it is?

MR GIBIAN: The charge can then be avoided by mglsuperannuation
contributions relevantly under section 22 - - -

PERRAM J: Okay.

MR GIBIAN: - - - which deals with - - -

PERRAM J: So---

MR GIBIAN: - - - defined benefits schemes, ortsat 23.

PERRAM J: So the charge comes first and thendyscharge the charge by
making the - - -

MR GIBIAN: Well, you can avoid an obligation taythe charge, which is what
any legislation hopes an employer will do by maksngerannuation contributions
for the benefit of employees that are calculatetth@way that section — and it deals
with defined benefits and accumulation schemesratgig in sections 22 and 23.

PERRAM J: But then here’s the bit which puzzlesabout section 12, which is
quite a few of the people that are on the listaction 12 don’t seem to me to be
people who actually get the superannuation leuy. ldoking at, like, subsection (4)
member of Parliament or the Commonwealth, memb#reoparliament of a State,
judges, subsection (9). So how does - - -

MR GIBIAN: The charge can be avoided by varioiffecent arrangements,
including defied benefits-type arrangements. [ltcgpeak with personal knowledge
about how the judges’ arrangements or politiciamsgangements interact with that.

PERRAM J: Butthe - - -

MR GIBIAN: My general understanding is politiceactually and more recently
earn much more interest from accumulation-type rsese

PERRAM J: Yes, but there must be some provisidmere which deactivates what
is otherwise a pretty wide effect of section 12.

MR GIBIAN: Without being too specific on the ruhthere are arrangements
which are considered by the legislation to be aepiable alternative, and defined
benefits schemes and the like are one such — tieayod based necessarily upon a
particular level of contribution in a particularrpmel, but they provide for a
retirement benefit which is considered by the liagiien sufficient to equip or avoid
the charge.

PERRAM J: I'm not trying to be tricky about asgin- -
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MR GIBIAN: No.

PERRAM J: - - -these questions, but I'm justrigyto — when you look at this long
list of 10 different types of person who the chamgght be imposed in relation to, |

just struggle to find some sort of kind of connegtthread between it all. What's it

— what are they trying to do with it?

MR GIBIAN: Well, the purpose of the legislationto provide or ensure for
retirement savings for employees or people in otyyes of relationships, albeit they
fall outside the strict common law concept, whoPRarliament has decided is
appropriate that there be such a protection. t8mk that's the long and short of it.

WIGNEY J: It's endeavouring to require a broaerge of companies or people to
have to make provision for superannuation - - -

MR GIBIAN: Yes.

WIGNEY J: - --one way or the other - - -

MR GIBIAN: Yes,and---

WIGNEY J: - - - beyond the traditional employesf#oyer relationship.

MR GIBIAN: Yes, and based, presumably, on a Baréntary judgment that that’s
an appropriate social measure, and these provigierssintroduced in the early
1990s by the Keating government, | think, in orer as part of a compact with
trade unions, | think, which partly offset againstge rises at that time on the basis
that it was an appropriate social measure to eregypeopriate retirement savings

PERRAM J: So that’s the point of it.
MR GIBIAN: - - - for employees or similar persoas such.

PERRAM J: So then that's what we know when we &€doretirement, work out
what subsection (3) means.

MR GIBIAN: Yes. Just briefly in terms of the istation, the charge is actually
more than the contribution because there is anradtrative component and an
interest charge in the event that there is — ti@tontributions aren’t made in a
manner which avoids the charge and the tax offigequired to remit — or the
Commissioner is required to remit the shortfall poment to the benefit of an
employee in relation to whom a charge is colleatéal a compliant fund or the like.

PERRAM J: So one reading of subsection (3) isrg,wery broad one which is it
means what it says, but under that reading, | think would be an employee of
your instructing solicitors. It's that broad.
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MR GIBIAN: Well, that's something that Brombergvas grappling with in On
Call, and perhaps if I go to that. His Honour'siden is under tab 9. Just before |
do, | don’t need to take your Honours to it buidtjnote the earlier decisions in
relation to taxation legislation, Neale v Atlas aNdrld Book, seem to be primarily
preoccupied with the related questions of whetheapacity to delegate the
performance of a function or — means that the eatdr is really one for a result
rather than one for labour, and beyond that daetsto be of great assistance in
sketching out the limits of what is intended bytget12(3).

Bromberg J dealt with the issue — can | firstlyomenencing, really, at paragraph
298 on page 143 of the report, and his Honour pes/perhaps a briefer overview of
the way in which the legislation operates at paplgr300. At paragraph 301, at the
bottom of page 144, his Honour goes on and dedlstive interpretation of
subsection (3), and he notes in the fourth liné& tha

Section 12(3) identifies an employee as a persanwdrks under a contract
that is wholly or principally for the labour of aepson —

and that:

The provision identifies that person as a person twiorks” and also as a
party to the contract that is “wholly or principaiifor the labour of that
person” —

and concludes, at the top of the following pagat:th
...there must be a contract for the personal serices

that is, for the person to perform work personallizich it is here. At paragraph
303- and my learned friend referred to this — himélr refers to a circumstance
perhaps more akin to the one your Honours wererdggalith yesterday, that where
there is payment for labour and something else,thayprovision of equipment, and
uses the words “chiefly” or “mainly” to refer toghimitation of “principally” for the
labour.

PERRAM J: We got that in yesterday’s case, wisdhe provision of a truck and
labour, so - - -

MR GIBIAN: Yes. And there’s a question of what‘principally” in that context,

if what is being provided is not just labour butdar and something else, and as his
Honour says, clearly, the provision contemplates shich a contract may fall within
this — within subsection (3), albeit that it wik lan assessment of what “principally”
means in that context. His Honour refers to thpl&xatory Memorandum to a — in
fact, a later amendment, the Taxation Laws AmendmenNo. 4 of 1993, which
inserted section 11(ba), that is, in the definitodrisalary and wages” for the
purposes of clarity but in the course of which gaded that:
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A contract is considered to be wholly or princigall. if more than half of the
value of the contract is for labour.

At paragraph 304 and 305, his Honour notes thenpiate- and | don’t need to read
them — but notes the potential breadth of the argilanguage of the provision. His
Honour refers to a solicitor and a client, ratlnert a barrister and a client, as a
potential example, but at paragraph 305 notesdheegt, that is, what is sought to
be achieved in a broad sense by the legislatipmawiding for occupational
superannuation.

PERRAM J: Yes.

MR GIBIAN: And it's on that basis that his Hongat paragraph 306 on page 146,
concludes that the provision can be:

...limited by the evident purpose of the legislation.

And in the middle part of that paragraph, that:
Parliament intended to cover employment-like relaships in which work is
performed for remuneration or payment despite #ue that the relationship in
guestion may not be recognised at common law atagéionship between an

employer and employee —

and refers to the other subparagraphs in sectias i2ing persons in a
“employment-like setting”. | notice Logan J did,the Racing Queensland case - - -

PERRAM J: He didn't think that some of them weeey employment-like, no.

MR GIBIAN: Didn’t think some of them were very @oyment-like, particularly
the political offices.

PERRAM J: Yes.

WIGNEY J: Military — his Honour always likes topsin a military reference to
these cases.

PERRAM J: Yes.

MR GIBIAN: | don’t comment.

PERRAM J: s that a — Mr Gibian, is that a corieahtime?
MR GIBIAN: Of course.

PERRAM J: Have you got long to go?
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MR GIBIAN: | do need to refer — I've covered somaterial - - -
PERRAM J: I'm not hassling you, I'm just curiotessknow.

MR GIBIAN: Indeed. | have a little while to gd.have a very short space to go on
the superannuation question. | should refer toesofrihe evidence briefly in

relation to the cross-appeal, albeit that your Hoadave asked me a number of
questions which have curtailed some of what | neesay in that respect.

PERRAM J: All right. Well, the court will adjonruntil 2.15.

ADJOURNED [12.46 pm]

RESUMED [2.15 pm]

PERRAM J: Yes, Mr Gibian.

MR GIBIAN: Thank you, your Honour. | was justtiOn Call Interpreters, which
is under tab 9 in the bundle and the passage agjzgoh 306 on page 146 where his
Honour, by reference to the context and purposéseolegislation, refers to
employment-like relationships and poses a questiavhether, in all the
circumstances, the labour component of the coninagpiestion could have been
provided by recipient for labour employing an enygle. Now, the appellant says
that that's wrong. What is noticeable about itcofirse, is that Bromberg J was
applying that concept or that question as a lingitatipon the scope of what would
otherwise, in accordance with the ordinary languégewithin the confines of
subsection (3) of section 12.

So in a sense it’'s not — at first instance, bottigmreferred to Bromberg J's
decision, and | don’t think anyone said he was granfirst instance, so | don’t want
to depart from it now myself. But, in a senses itbt for us — it's not in my client’s
interests to defend a limitation upon what wouldentvise be the scope of the
operation of the section. And, in my submissibone simply applies the words
“wholly or principally for the labour”, then thabées describe, for the reasons that
I've explained, the Services Agreement that wagsdlace after the purchase of the
business by Dental Corporation. If your Honouesattracted to Bromberg J's
formulation, then we would also say that plainlyavBr Moffet did could have done
by a person employed. That's apparent from, &t |@ast as a matter of the
application of the duties that he was undertaking.

It's also apparent from the fact that, as the cbasg been taken to, the Acquisition
Agreement at page 100 contemplated the employnietgndists in the practice. So
clearly that could have been done. Can | alsorjat in that respect at — and this is
within an affidavit of Mr Evans who was referredino- as a witness giving
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evidence for Dental Corporation below — under tabnlpart C. In his affidavit, he
describes, at page 376 of the appeal book, somgstitihat happened in the latter part
of Dr Moffet's engagement, and including at parahr&0 that a Dr Pilakis was
engaged as practice manager, or practice prineiparagraph 80 and 81 as practice
principal in place of Dr Moffet at a certain pointtime. And Dr Pilakis was an
employee of Dental Corporation, and that's a mdktar was referred to in — | can
just give your Honours the reference — page 12Betranscript, lines 40 to 45.

WIGNEY J: What is an employment-like relationshift’s a rather begs to the
question, doesn't it?

MR GIBIAN: It's - - -

WIGNEY J: | mean, if Dr Moffet was an employeks i rather unusual
employment-like relationship here | would have thiot

MR GIBIAN: Well, I think what is endeavoured te encompassed is some kind of
continuity of engagement which | think addressescitncerns which are — underlie
the questions about barristers or solicitors ofikeand a client who the lawyer
appears for from time to time. | think that is wisabeing contemplated there. But
there is — the precise confines are not crystalrcleut if | were to interpolate, that’s
what | would suggest his Honour was getting atd An my submission, that's what
we do have here. We have an ongoing agreemebir fistoffet to perform work for
Dental Corporation. And | think that’s really whas Honour was getting at. As |
say, on the appellant’s submissions, | think I'gelly dealt with the two matters that
are raised as to why, in their submission, the iSesvAgreement is not a contract for
the labour of Dr Moffet, being the provision of aidmtrative services and the
payment arrangements. Just in relation to the midtrative services, | think | need
to clarify the sort of 40 per cent, 60 per centgssf it wasn’t clear from what | said
earlier. The arrangements under the Services Aggrewas that all of the fees are
paid to Dental Corporation, and Dental Corporatlteen prepares an invoice for

Dr Moffet to provide to them, which it pays — amgays some money to Dr Moffet.

There’s no arrangement, as there would be in thecgecompany type situation that
Justice Wigney was raising with me, any invoicirygdy Moffet of Dental
Corporation for the provision of administrative\sees. That's not what the
arrangement was. Neither is there any contraeimahgement that the 60 per cent,
or the money that they retain that they receivenfpatients, is spent on
administrative arrangements, nor was there anyeecie as to what money was or
was not spent on, and whatever administrative sesware provided. So it's not —
this was a contract for labour. The only payméotsvhich the contract provided
was payments to Dr Moffet from Dental Corporation.

WIGNEY J: Yes.

MR GIBIAN: Unless there’s anything further, thaés what | proposed to say on
the superannuation point. I'm not sure I've suge@s test different to anything that
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Bromberg J said. As I say, the “employment-likeference is, as | read, an attempt
by his Honour to impose a sensible understandirigeobreadth of the words that are
in subsection (3) of section 12, and it's rather appellant that asks for them to be
discarded, without suggesting any other approacérdahan simply reading the
words “wholly or principally for the labour”. Iretation to the cross-appeal, in
answer to questions from the bench, | have dedft avgood deal of the material |
want to cover, but can | just deal with it in oview.

Firstly, just in relation to the standard of or Hygpellant — the nature of the appellant
task in this context, my learned friend said sonmethy reference to your Honour
Justice Perram and the Chief Justice’s judgmentddnabout — to the effect that a
sufficiently clear difference of opinion or mattefthat nature. That approach is
supportive of the idea that there doesn’t haveeta particular identifiable error if
there’s just disagreement as to the result, subpettiat type of wording. We have
referred in the written submissions to a more reekgh Court judgment in Minister
v SZVFW (2018) HCA 3. | wasn’t going to read -sifbotnote 1 on page 2 of our
written submissions.

What the members of the court said, particularlgéer J, ultimately at paragraph
49, and Nettle and Gordon JJ ultimately aroundgraph 149, was that the
evaluative nature of a decision doesn’t affectsfamdard of review. Either a
decision is discretionary or it is not. If it issdretionary in the sense that the judge at
first instance could have selected a number oéifit outcomes, all of which may
have been lawful, then the House v The King typgeregch is to be applied. If a
judge at first instance, albeit by a process theyy mvolve a degree of weighing and
evaluation, is making a decision in relation to ethihere is only one answer, then
the decision is either right or it's not, and ie€tRull Bench forms a different view,
then it cannot resolve an appeal simply by sayimgas open to the judge at first
instance to decide the matter in that way.

Their Honours there were dealing with, as your Hoagrobably know, a question
of whether an administrative decision was unredslenahich, as their Honours
accepted, involves a degree of evaluation, andlation to which minds might
differ, but, nonetheless, if it comes on appeanthither the decision was legally
unreasonable or it was not. It was valid or it waslid, and if an appeal court
forms a different view, then it must give effectiat different view, and the type of
decision that we're dealing with here is the sameyy submission, that is,

Dr Moffet was either an employee or was not an eyg®. It involves weighing
various factors, but either your Honours agreeisaigtee with the primary judge.
Of course, we do say we point to errors in the iayhich, with respect, his Honour
approached the question, but, nonetheless, ultiyndibat is the standard of review.

Can | also say my learned friend referred to figdim relation to credibility, by
reference, firstly, to a number of passages inraggu, or a number of observations
by the learned primary judge in argument, whichrarefindings at all, of course.
They are merely interactions with the bench. Awgeaph 87 of the primary judge’s
decision, his Honour does make clear that to thentxhat he has made findings of

.NSD626/2019 27.8.19 P-50
©Commonwealth of Australia MR GIBIAN



10

15

20

25

30

35

40

45

credibility, they were relevant only to the long\see leave resignation issue. He
made clear that it wasn’t — that he wasn’t takimgse into account, or they were not
relevant to a finding in relation to the contragtonployee issue, and he says that at
the commencement of paragraph 87. Can | movetthetat we say in relation to
the employee question more generally. Can | gedn; quickly, the decision at first
instance.

The reasoning in that respect starts — this is uratbe5 in part A. It really starts at
paragraph 48, and his Honour deals with the sed€igtion of the relationship,
really, from paragraphs 48 to 52, then the issusofs and days of work from
paragraph 53 to 57, the control issues in relabahe day-to-day operations of the
practice from paragraphs 58 to 61, or 62, perhesfinancial arrangements from
paragraph 63 to sixty — well, perhaps a slightffedent issue, but really through to
71, and then expresses his conclusions in rel&idime assessment of the totality of
the relationship from paragraph 72 onwards, andhsamses, albeit expressly not
exhaustively, the matters that his Honour consuisrgnificant in paragraph 73,
including the express provision of clause 14.lhef$ervices Agreement, the second
and third dot points really dealing with issuegoftrol.

The fourth dot point, towards the bottom of pagebihe appeal book, his Honour
expressly refers to the absence of an intent opdheof Dental Corporation, seen in
the subjective evidence of Mr Evans, to establiskraployment relationship, and
there is an issue we raise in that respect. Théao dot points on paragraph 58 —
sorry, on page 58, still within paragraph 73, henblur deals with the payment
arrangements including the bonus and the shor#iatl,then at paragraph 74 and 75,
there appear what, in my submission, appear taderucial findings that Dr Moffet
was continuing to conduct his own business. Ag ytanours have apprehended
from the discussion before lunch, we say that liaddir was wrong to suggest that
Dr Moffet was continuing to run his own businessdese, quite to the contrary, it
had been purchased by Dental Corporation, and Benslaed constrained from
running his own business in the work that he wasglat the practice. In —the
significance of whether or not it could be said thaMoffet was running his own
business or not is made clear the authoritiesviatig on from Hollis v Vabu.

| don’t want to take up too much time in readingnfrthose. Can | just note that we,
in the written submissions, made reference — ovevaiade reference to those
primarily at footnote 6 on page 6 of our writterbsussions within paragraph 21,
Hollis, Ace Insurance, Quest South Perth and Byma#ppco, being a number of
recent decisions in that area. | note that — anat iAlonours may have been taken to
this in the other matter, but in Tattsbet, whiciatsbet v Morrow, which is under
tab 13, Jessup J at page 61 — in paragraph 6Jtedithat, in his view at least, there
wasn’t a dichotomy between working, running youmdsusiness and working in
another business, that it's not an entirely deteative factor. Now, to some
respects, he expressed a difference of opiniohe@atembers of the Full Court in the
Quest South Perth matter.

WIGNEY J: Sorry, what paragraph was that at?

.NSD626/2019 27.8.19 P-51
©Commonwealth of Australia MR GIBIAN



10

15

20

25

30

35

40

45

MR GIBIAN: Sorry, it's on — it's under tab 13, pa 61 — at paragraph — both page
and paragraph 61.

WIGNEY J: Yes.
MR GIBIAN: I think, where it was said that — tpemary judge in that matter:

...ultimately saw the question as one which involiredffect, a dichotomy
between a situation in which the putative emplayesks in the business of
another and a situation where he conducts his oomen business as an
entrepreneur.

And that was to detract from the central questsseatially as to whether the person
was an employee or not. In that respect, thesense difference in emphasis
between what Jessup J said in Tattsbet and sothe other cases. In my
submission, though, nothing that his Honour isrsgys to detract from the
proposition that it is a central consideratiorthihk his Honour seems to be
disagreeing that it is an alternative test thatdeterminative in itself, that is,
whether or not a person would be said to be runtiiag own business.

I don’t think his Honour is suggesting that it ther than a significant and central
consideration. And that’s perhaps consistent witlat Buchanan J said in ACE
Insurance matter which is under tab 1 [2013] 20®A@6. And, again, | don’'t want
to take up too much time, but | note at page 1#@iwithe report at paragraph 93, his
Honour — and his Honour’s judgment was — well, leamahd Robertson JJ expressed
agreement. At paragraph 93 his Honour, as pdrisafeview of the authorities,
suggested that it appeared to him that:

...to have been in Hollis that a real emphasis wdbaitatively placed on the
notion of working in the business of another, rati@n working in the
business of the individual.

His Honour referred to that question at — returtwethat question at page 182 of the
report at paragraphs 128 and 129 where his Horaodtisat:

The second proposition was distilled from Holligt@t working in the business
of another is not inconsistent with working in aimess of one’s own. The
High Court in Hollis did not suggest to the conyarindeed, the High Court
said at 40 that the circumstance that the busieessrprise of a party said to
be an employer is benefited by the activities efpfrson in question cannot be
sufficient to indicate that the person is an emety

And then at 129:
The importance of the subsequent analysis by thigudge was, however, that

it showed that the agents had no business of tveir; they were working only
in the business of Combined.
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So the distinction seems to be that to the exteretis one that Jessup J was — and
Buchanan J were saying, well, it's possible to wwithin a business but to still be
running the business of your own, but that it that the central consideration is
whether it can be said the person is running anlegsiof their own rather than
working within the business of another. And a® v -

WIGNEY J: Butthat - - -
MR GIBIAN: I'm sorry.

WIGNEY J: - --more or less comes back to theppsition | put to you before.
And when | say proposition | was putting it to yiou - - -

MR GIBIAN: Indeed.

WIGNEY J: - - - observation rather than havingessed any firm view about it
that one or alternative here was that Dr Moffet w@asducting his own business,
albeit one different to the way he conducted ibbefthat business being conducting
a dental — or providing dental services, albeitmotlened by administrative
arrangements, which were now looked after by thet@eéCorporation. So he is
providing a business, in a sense, for the benkfibmeone else’s business as well,
but, nonetheless, conducting a business. As ] Baichot expressing any firm view
about that.

MR GIBIAN: Yes.
WIGNEY J: It just seems to be one - - -

MR GIBIAN: Well, it's a question as to what akeetindicators of a business in that
context. If your Honours have the tab 6 — the Péark Ombudsman v Quest South
Perth — in that matter, North and Bromberg JJ —thisds, really page 389 and 390
of the report. Their Honours, particularly at 17@@te that:

...at least since Hollis, it may be accepted thatdisénction between an
employee and an independent contractor is “rootetimentally in the
difference between a person who serves his employes, the employer’s,
business, and a person who carries on a trade simass of his own”.

And at 178 a reference to a similar sentiment @v&ts v Brodribb and a number of
other authorities, to which reference is made.179 on page 390 there is, by
reference to an extract from On Call, albeit th@yment question rather than the
superannuation question that arose in that casefer®nce to what might be a
business in that respect, including the acquisibibiangible or intangible assets
which would — and the pursuit of profit — businedsch would typically have value,
goodwill and saleable assets beyond its physigecs — common intangible asset,
being the business — its name, brand reputatiorgaadwill and activities organised
in a business-like manner. So when one looksadt ith my submission, Dr Moffet

.NSD626/2019 27.8.19 P-53
©Commonwealth of Australia MR GIBIAN



10

15

20

25

30

35

40

45

wasn’t operating his own business, because he pa&siing within a business the
goodwill and name and customer relation of whicls waned by Dental
Corporation.

WIGNEY J: And he certainly couldn’t — he couldd@&velop his own name, brand,
reputation or goodwill within - - -

MR GIBIAN: Yes.

WIGNEY J: - - - business, because - - -

MR GIBIAN: In that work that he was doing for - -
WIGNEY J: That'’s right.

MR GIBIAN: - - - Dental Corporation, yes.

WIGNEY J: Because whatever he was doing was sense, enhancing the
goodwill of that — what — the business now owned by

MR GIBIAN: That they owned — yes, that Dental @anation owns, yes. So that's
what | would say to your Honour’s question, and’théne sort of indicia of — now, if
he was able to advertise himself and take — wakingat lots of different practice
and the like and taking patient with him - - -

WIGNEY J: But he can’'t. He can only provideat that one — at least dental
services, anyway.

MR GIBIAN: Yes, at that location - - -
WIGNEY J: He can only provide it for that one- -

MR GIBIAN: Yes. Yes. So that's — and that’s #ssential aspect of what seemed
to be most persuasive to the primary judge, witipeet. There were two additional
matters in that respect beyond what | said befameH, but obviously | reply upon
the provisions of the services contract about pliog personal service and the
standard of service and the capacity to termirfatesiwork isn’'t being done to the
standard that Dental Corporation requires. In seofithe conduct of a separate
business, there were two additional matters thashed to raise. One was — | think

I maybe have said this before lunch, but the use@hame Active Dental — albeit it
was the name that was being used before the pa@chiawas then Dental
Corporation’s name.

The second additional feature was that there wasergce to — in the primary
judge’s decision at paragraph 68 and 69 on pagm85%6 of the appeal book to Dr
Moffet starting a consulting business in two thauksand — or in the financial year
ending 2013, and his Honour set out in paragrapbngdage 25 a couple of articles
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in relation to that matter. The nature of the cdiivsg business is — seem to be
assisting other dentists in their conduct of tipearctices. There are two things to be
said about that. The first is that, for the pugosworking out whether or not — or
for assessing whether or not Dr Moffet was an eyg®af Dental Corporation, one
has to examine what he was doing for Dental Cotjmora

If he’s in the latter part of this engagement edatemplating setting up a business
which is not directly itself providing dental — wertking dental work, but on a
consulting basis to other dentists, that is, wapect, irrelevant to the question of
whether or not, when he’s working for Dental Cogimn, he is an employee of
Dental Corporation. The tax return seemed to atdithat, if any, he earnt very little
money in the relevant period, at least, by uséaf.t There was reference to
speaker’s fees of $1700 or something on one ofatheeturns, so it doesn’'t seem to
be a significant feature in any event.

The second area of error that we have sought thasige is the reliance that was
placed upon subjective intent of Dental Corporatparticularly in the fourth dot
point of paragraph 75 of the primary judge’s judgingf page 57 where his Honour
identified as a matter he had taken into accownatisence of any intent on the part
of Dental Corporation to establish an employmelatti@nship, and your Honours
will understand that our submission is that in tewhthe interpretation or
characterisation of a contractual relationshipgemnce of subjective intention is
irrelevant. We are in the objective theory of caat arising from ..... long run of
decisions of judgements of the High Court. Thagsally true of whether a contract
iIs an employment contract or not, and, in my regpkesubmission, it was an error
for his Honour to take into account what Mr Evaaigl ghe intention of Dental
Corporation was or was not in relation to the tgpeelationship it wished to
establish.

The third area which seemed to weigh heavily orHusour was the question of
control, and that occupied two parts of — or twahaf dot points in paragraph 73 on
page 57, and there are, perhaps, two elemente afsiect of control. The first is in
relation to the professional work of Dr Moffet, whiwas expressly referred to in
clause 4.2 of the Services Agreement — that Dé&ugboration was recognise the —
or respect the professional judgment of Dr Moffett.that respect, the fact that a
person — and exercises professional skills in an@awhich is either as a practical
matter or, perhaps, as a legal matter incapalideiofy subject of the direction does
not prevent that relationship being one of emplayhaad, in that respect, | have
referred to what was said by Mason J in Stevensodifibb, which is under tab 12 in
the bundle at pages 28 and 29 of the report, wisrelonour referred, in the
paragraph commencing right at the bottom of theepagbout point 7 on the page,
that the traditional formulation have been — thetaa test had a long history of
judicial acceptance.

Although it is true that there are criticisms ofiithas been said a test which places
emphasis on control is suited — is more suitestias conditions of earlier times in
which a person, engaged in another to perform waokld and did exercise closer
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and more direct supervision than is possible tadayit is said that, in modern post-
industrial society, technological developments haeant that a person so engaged
exercises ..... expertise in consistent with thentgon of control by the person who
engages him and, accepting that, the common lawed®s sufficiently flexible to
adapt to change in conditions and it refers torabiso far as there is scope for it and
the fact that Dr Moffett was a professional andessarily made his own decision
about the treatment of patients does not determater.

WIGNEY J: But that does not mean that Dental @oxpon couldn’t come in and
tell him that he should be performing more rootataherapy or something - - -

MR GIBIAN: Exactly.

WIGNEY J: ---orless.

MR GIBIAN: Or the fact that they could not doe® mean that it is not an - - -
WIGNEY J: Yes.

MR GIBIAN: - - - employment relationship develapeThe trial judge did appear
to refer to an absence of evidence that Dr Mofteis told to treat more of a
particular type of patient or to apply particulgpes of treatment or the like as
relevant and, with respect, we don’t think that ika correct approach. The second
element of control was — to which his Honour reddr+ was in relation to hours of
work and days and the like. | think maybe | death that in answer to questions
earlier. The fact — the situation was that Dr Mttffivas imbued with a degree of
managerial control and thereby a certain flexipilit that respect. That was the
evidence.

The fact that a managerial level worker — to usewtral term — has some flexibility
in terms of hours or deciding themselves when-twghen they are able to make
leave in the context of the business, again, doedisable or is not inconsistent with
the concept of the person being an employee asdit@sn’'t seem to be markedly
different from that. As I've said, it's not thdtdre was no controls. The service
agreement itself imposed a certain standard, mdef the standard of the work to
be performed. The revenue measures were preparie dasis of an expectation as
to the amount of work or the amount of time thatildaneed to be worked by Dr
Moffett in order to meet those thresholds andmately, Dental Corporation was
able to terminate the Services Agreement if it natssatisfied that the work was
being undertaken adequately.

There was also evidence — and it's probably swffict particularly towards the end
of the engagement that Dental Corporation becanre maolved in more particular
decisions. | note within the evidence of Dr Moffetand this was in his initial
affidavit under tab 9 at pages — sorry — page #&¥re was reference to requests for
pay rise for employees in the practice as beingsest by Dental Corporation. At
paragraph 50 — sorry, page 52, paragraph 127, wesseeference to a direction in
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relation to the allocation of patients — that theyuld be allocated to a particular
dentist, rather than to Dr Moffett. And within teeidence of Mr Evans of Dental
Corporation, under tab 11 at page 376 from pardgr&ponwards, he indicated that
Dental Corporation had become more — had to beconare involved in the running
of the practice as a result of the decline in ttezfice’s profitability.

So it became more involved in directing how thimgse done and ultimately
appointed someone else as the practice principarasult of a concern as to how
the practice was being run or of, at least, itsifaoility. So it's not that there was
no involvement or governance by Dental Corporaitorelation to the operation of
its practice, as you would expect. Finally, in domtext of express — the fourth
matter that we've referred to in the primary judgéécision is the weight that was
given to the express stipulation in clause 14.adnhit that his Honour has indicated
expressly that he didn’t find it necessary to ngbpn that provision as determinative
or to resolve any question of ambiguity, so it rbayl can’t take that too much
further but can | just provide two references trat relevant to the weight to be
attached to that matter and these are within Hrestript at page 110 to 111.

Mr Evans indicated that this was a standard forntregt, albeit he said there may
some negotiation about it but it was a type of agrent that was rolled out across
various practices that were acquired by Dental Q@atfjon as one would imagine
looking at it. And secondly, at page 113 of ttanscript between about lines 20 and
30, there were proposed changes made to the amang®in order to, among other
things, address payroll tax issues. So there vedsaaly a consciousness in terms of
the construction of the relationship or the docutsi@h obligations under various
pieces of legislation. Unless there’s anythingHer on the employee issue, that’s
what | propose to say.

Finally, with respect to — there is an additiorssiue in relation to the long service
leave question, which is as to whether or not Dfftbwas entitled to long service
leave under the particular provisions of the NewtBdVales long service leave
legislation, namely section 4(2)(a)(iii), which ileis a person to long service leave
if they terminate their employment or if a workerrhinates their employment on
account of iliness, incapacity or domestic or ofr@ssing necessity between five
and 10 years of service. This is an issue thaeamnly if your Honours find Dr
Moffett would otherwise be a worker for the purppséthat legislation. The
primary judge found that — or was not satisfied baMoffett fell within that
provision and his Honour’s reasons in that respeefound or commence at
paragraph 79 on page 59 of the appeal book andfisptlg at paragraphs 85 and 86
on page 61, his Honour appears to rely upon whadgerted to be an absence of
medical evidence establishing a degree of illnessaapacity on Dr Moffet’s part or
the absence of some independent corroboratioreatdhcerns about bullying or the
claims about bullying and the like conduct madélywoffet. The — his Honour
appears to approach the issue as to whether @ peison terminated their
employment on account of illness, incapacity oeotiressing necessity by reference
to whether or not those matters had been objegtdetermined rather than what in
fact motivated Dr Moffet in order to bring his elggaent to an end.
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We've referred to a few authorities in that respecan | just note the extracts in the
judgment under tab 8 in the bundle, a decisiomefthen New South Wales
Industrial Commission Johnson & Johnson v Amalgachadetals Union. Their
Honours — or it’s a decision of Watson J — carst jibte the passage — the extracts
that appear from page 369 and onwards — or rigthteabottom of 368 — sorry, 468, |
should say, his Honour refers to South Australiacision which examined whether
or not the resignation might be justified wherer¢éhwas alternative work available,
and then at the first paragraph in page 469 indgcttat that approach is not open
under the relevant provision, section 42(a)(iiijl aefers to an earlier decision in
British Motor Corporation v Chance where — and m’tloeed to read it but the
extract there sets out the approach.

And commencing at about point 4 on the page the @@nmmission in court session
said that:

When a worker is making a decision to terminatesbivices with his employer
he is almost certain to take into account a nunddacts and circumstances.
It is open to the court in our opinion to find in appropriate case that the
worker’s illness caused him to terminate his emplegt even although a
factor other than his illness may have been takémaccount by the worker.

And then:

But in our opinion there is no warrant for constigithe act as meaning to
qualify for proportionate leave on iliness grounavarker must show the

illness necessitated the termination of the empémymThe words used in the
statue are plain, terminated by the worker on actai illness and we see no
justification in adding a qualification to the worthess such as severe enough
to necessitate the termination of employment.

And over the page on 470 there’s a reference tthandecision in Computer
Sciences of Australia Pty Ltd v Leslie [1983] 61B8 where there is an extract
setting out in question from 1 to 4 at about p@in the page of the approach to be
adopted. In this matter, Dr Moffet gave evidertta he terminated his employment
in part at least on account of the effect thatdiheumstances of his employment — or
his engagement were having upon his health, thataseseeing a psychologist in
that respect and whilst he was terminated as tahehe- whilst he was, | should say,
cross-examined as to whether or not he was — hdé@raugh of working with

Dental Corporation, it was not suggested that he med in fact receiving medical
treatment at the time or even that — to excludedbaart of the reason why he
wished to terminate his engagement, and the aplpreath respect, that the trial
judge adopted as well in that respect. Unlesetha@nything further - - -

PERRAM J: Thank you, Mr Gibian. Yes, Ms Batroune

MS BATROUNEY: Your Honours, | have 15 mattergéply, most of them arising
out of questions that your Honours have asked. fifstematter arises in relation to
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whose business was being operated, and this vadssitate some jumping around. |
won't take you again to the passage in Tattsbetevit@vas said that operating in
someone else’s business is not inconsistent wighadimg your own business. But |
would like to take you to the evidence about Dr fdbbperating his own business
under the name of David Moffet's Active Dental thghout the course of the
engagement.

So if we could start with the restraint, the rastranly restrained the use of two
business names. Could we go to part C, page 1&hwshschedule of the
Acquisition Agreement. So appeal book 102, youtkeee, your Honours, is
schedule 6 and it says Vendor IP and under numbeéhik is at AB 102 — practice
names. The two practice names there are ActivédDBarramatta and Parramatta
Dental Clinic. And if it matters, down at 4 thesel couple of domain names:
activedentalparramattadentist.com and dentistpattarocom. There is evidence in
the transcript as to the operation of David Moffgethat is, David Moffet's Active
Dental. Itin part C at tab 13.6. No, I'm goifgetwrong way. My junior is
directing me to part C at page 476 to 478, whidialis14, I'm sorry.

I think my learned friend highlighted my versiontbé transcript, I'm sorry. So I'm
sorry, your Honours, page 84 of the transcript Whscat appeal book 477. There’s
cross-examination about the use of the businese meawid Moffet's Active Dental.

| won't drag your Honours through it now but perkaipl could just leave you with
the references. So it's appeal book 477 at pageo@aline 45; you will see the
evidence — it’s like pulling teeth but — I’'m soriydidn’t mean that pun. | really
didn’t mean that pun, I'm sorry. But it goes thgbu- you will see at page 85 which
is appeal book 478 at line 36, the evidence is:then

Just in relation to identity on the first page, Moffet, Active Dental; do you
recall whether you were the person responsibledentifying that business
there as David Moffet Active Dental?---1 used tdl t@ business David
Moffet’s Active Dental.

So you used to call it David Moffet's Active DefatalThat’'s what it was called
when Dental Corporation purchased it.

Just on that, could I actually — in fact, you ammiywife continued to use that
sign-off, did you not, during the time you wereageg by the
respondent?---That was the name of the business.

And it goes on over the page right through to appeak 480 where the document is
tendered and that tender document is exhibit R4&wik set out in tab 13.6. Now,
your Honour, this is appeal book 377. You will feere’s a series — it’s just
printouts from a website, and your Honours willlpaibly do exactly what | did and
say, well, this is — all those posts say over garg ago. If you go over to page 378,
for example, there’s a whole series of commentaiggon over six years ago,
etcetera. That's over six years ago from wheneayriled junior printed them out in
2011. Soitis—="17. Soitis during the couo$¢he engagement. And you will see
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that at one stage there’s a complaint that Dr M@feswer at page — appeal book
382, “Papaya Man” complains about a bad experieaue then Dr Moffet responds
to that there.

Again, | won’'t drag you through it, but one wond#n$ was only the goodwill of
Dental Corporation why Dr Moffet would bother resding. So we say there was
evidence to underlie his Honour’s finding that Dofffét continued to build his
practice. My second point, your Honours, is thettide Perram mentioned that it's
unusual to have a shortfall as an indicia of anleympent relationship. Might | also
add that it's also unusual to earn nothing up tenethe practice brings in $250,000.
So until the practice earn more than $249,999, bffé was remunerated for
nothing. The third point is going back to the pgdhat was made before the
presiding judge.

Justice Perram mentioned that it was not Dr Mddfetisiness. Well, there seems to
be some evidence that he was running a businesg.itAight well be that his
business was supplying the dental services to D€aigooration. You will see in

the restraint, if we go back to the actual restraumich is in the Acquisition
Agreement, tab 9.1.1, the restraint is — starsB84. But then you will see at

AB85, the very last line on AB85 is an exceptior2@i6, and it says:

Exception. Clause 20 does not restrict a prohibjerson from providing
dentistry services under the Services Agreement.

So it's open to this court to find that the bussbseing carried on by Dr Moffet was
the business — as | think foreshadowed by Justicm&y, was the business of
providing dental services to Dental Corporatiorgam, | won't go — take your
Honours through it, but again refer to that — tbesiion of whose business
enterprise is not critical to the question the tbas to answer. And could | refer
you to Allsop J, as he then was, in Tattsbet atl&lparagraph 5, and also to Jessup
J at Tattsbet at paragraph 61. Your Honour JuBBream mentioned that we're at
the pointy end of Hollis when we're talking aboutege business a person is
working in.

Might | suggest that the correct test was refetoeoe Jessup J in Tattsbet at
paragraph 60. He — paragraph 60 at Tattsbet, whitg 13 of the joint bundle at
about point 5 on the page on page 61 at parag@pheSsup J says:

On the present appeal, it was not suggested tlaatréview, or the authorities
considered in it, cast any doubt upon the high{laviculation of the correct
approach offered by the primary judge, referrednpara 53 above.

And if your Honours go back to 53, Jessup J sdtsheu— what he says is the correct
approach at paragraph 53. | won't read it all out:

The characterisation of the relationship ... no orater is likely to be
determinative ... some factors will attract more aeidpan others ... and the
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test is multifactorial ... all the relevant circurastes need to be weighed and
the totality of the relationship identified.

| don’t think there’s really any dispute about thdhe fifth matter | wish to raise is
that there was some suggestion by my learned ftigatcthe provision of the
premises and the staff by Dental Corporation arghi provided separate to the
engagement of Dr Moffet, much like a law firm wouldbvide premises for their
employee staff. It's our submission that thatfe@y untenable in light of the actual
agreement itself. In particular, the agreement tasDental Corporation would
provide the equipment and the premises to theipeaetto Dr Moffet. So it was a
definite exchange of services and equipment. Cbiakle your Honours to — or
perhaps | will just ask you to note the referendeich is at part C, appeal book 40,
clause 6.1 states that — sorry. I'm looking at.2Bd | say something different? |
said 40. I'm getting delusional. Appeal book +# 2, appeal book 240, clause 6.1

Dental Corporation provide administrative servideshe practice principal.

Again, my sixth point is that the services are jed to Dr Moffet. It is like the
solicitor providing premises to an employee sadicitYour Honour the presiding
judge said that barrister could perhaps — or yacuslated that barristers could
perhaps set up a practice similar to Moffet. Weélour Honour pleases, in Victoria
that is almost exactly what the situation is. &xample, a barrister will pay for — |
pay whatever percentage of my income to my cletkrag clerk provides, in
exchange for that, telephone billing and mail sssi There will be no suggestion
that my clerk is my employee or that | am his eyl or its employee.

The eighth matter | wanted to raise is that myredrfriend suggested that the labour
that was being provided was dentistry and managemfar dentistry and
management service of Dr Moffet. It's importanetophasise that both the bonus
and the shortfall were calculated by referencéé¢oincome of the practice, not by
the work of Moffet alone. And it is possible, issiggested, that Dr Moffet could
have earned a bonus under the Services Agreemémauwiifting a finger. And,
indeed, he did go away for 13 weeks. The nintitendtwanted to raise was Perram
J mentioned the extremely broad nature of sect&fB)land that it could in fact

mean that my learned friend was an employee dofdiisitor.

It's our submission that we do not need to soha donundrum. It is not this court’s
task, if it could be done, to specify the meets laoainds of section 12(3) of the
Superannuation Guarantee Act. This court simp$ytbalecide, for present
purposes, whether or not the Services Agreementveasitract principally for the
labour of Dr Moffet. And, at the risk of seekinggeem like I'm ingratiating myself,
could | refer to some — a paper delivered by Wighégfore he left the bright side,
under the title of Text Context and the Interpietabf a Practical Business Tax, that
subsequently was published in 2011, 40 ATR atAdd I'm sorry, | do only have
one copy, which | will hand up. But your Honourswva -

WIGNEY J: I've got no recollection whatsoever.
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MS BATROUNEY: - - - perhaps bemoaning the faett ttax lawyers, what | might
say, had built up lore, I-o-r-e, in relation to 88T, it being said to be a practical
business tax. And your Honour said as follows:

It must come as a matter of immense disappointnitesspecialist practitioners
when a judge, or worse still, a bench of judgepesp to sweep aside all this
background and context and arrive at an interpnetaiof a particular
provision of the GST Act by focus on, dare | sathé text of the Act, that is,
the words actually used in the legislation.

And we suggest that that is all this court hasaandthis case, is focus on the words
actually used in the legislation. Is this a cotitgincipally for the labour of Dr
Moffet? In relation — my 1Omatter is in relation to the suggestion that #st is
whether or not the work could have been done bgnaployee, it's my submission
that that test opens a Pandora’s box by focusintp@mctivities that are undertaken
rather than the relationship that underlies thaseities. The 18 matter | wish to
raise is that the — my learned friend suggestetiicourt should focus on the fact
that all of the fees were paid to Dental Corporatiad that Dr Moffet was simply
handed out a percentage of those fees.

The statutory question, of course, does not focuhe contractual payments for
labour. The statutory question is whether theremiontract is a contract principally
for labour. The second last thing | would likesey in relation to the nature of an
appellant review, and | know your Honours went tigio this uphill down dale
yesterday, but | just wanted to make the poinAl&op J as he then did made in
Brania, that this not a re-hearing. This court il error. So | will refer you to
Brania, which is at tab 4, page 438 at paragraphT3fls court simply does not lay
aside the findings of the primary judge. Beforis ttourt can enter into, this court
must find error.

My last point | wish to make in reply is picking tipe last point in relation to
goodwill, it was suggested that the goodwill coaidy have been goodwill of Dental
Corporation. Could I refer your Honours to theergtcdecision of the High Court in
Commissioner of State Revenue v Placer Dome [293&LJR 65 at page 78,
paragraph 62, where the court, of course, refetiseiee being a number of different
types of goodwill, and one of those could be, inhgersonal goodwill. And may |
suggest that it is possible that the goodwill batMMoffet was generating, and
continued to generate, was personal goodwill.

PERRAM J: 1think it was personal goodwill. Tisavhy they needed to chain him
to the contract, because he actually did havea-sense he was, to phrase they use
in passing off cases, he was the attractive foftkeobusiness, and they needed to
confine the attractive person of the businesséo thusiness, as in - - -

MS BATROUNEY: Butthey - - -

PERRAM J: - - - using the shortfall.
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MS BATROUNEY: But, indeed, they weren’t successfithat, because he
continued to run Dr Moffet’s Active Dental and cionied to build his personal
goodwill.

PERRAM J: 1think he was allowed to do that adesine restraint area. There was
a geographical restraint area and a temporal nestsa | imagine he could run that
dental business ten miles away.

MS BATROUNEY: In Melbourne or somewhere.

PERRAM J: In Melbourne or - - -

MS BATROUNEY: Yes. |think-- -

PERRAM J: Where clean teeth are needed.

MS BATROUNEY: Ithink - - -

WIGNEY J: It depends where Papaya Man was locat®appose.

MS BATROUNEY: Could I quickly move to the crosppeeal. In relation to the
employee — employer issue — the common law is§gaeur submission that Dr
Moffet's case simply does not lead to a sufficieletar difference of opinion for this
court to interfere with the findings of the primgugge. In relation to whether or not
Dr Moffet was a worker under the Long Service Lekaggslation, we say that would
follow from the employee — employee — employee pleger question, and in
relation to the resignation issue, we say thatfitiiengs of credibility do lead to this
court having to, effectively, clear a higher batle# Fox v Percy exception in
relation to whether or not Dr Moffet’s evidencettha resigned on account of illness
ought to be accepted.

We point out, your Honours, that there was no nadigidence led by Dr Moffet in
this regard. His Honour pointed that out at appeak 61 at paragraph 85, and it
seems that we are ad idem with the correct appro@ti have referred to the
Computer Sciences case. No, no, no. My learneddireferred to Johnson &
Johnson case, and the Johnson & Johnson caseeéfeeied to the Computer
Sciences case, it being a later case. So, youoltenif we can both refer to
Johnson & Johnson — and we — my learned friendrezf¢o page 469. Could we
also refer your Honours over the page to wherethet — or Watson J in Johnson &
Johnson referred to Computer Sciences.

You will see there he said there is four questiorask, and he said it is, in essence,
a blend between a subjective and an objectivedasdtthe objective part of the test is
there on page 470 of the Johnson & Johnson cdab 8twhere he says:
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The question is was the reason such that a reasemedoson in the
circumstances in which the worker found himsel€ptamight have felt
compelled to terminate his employment.

So it's a hybrid of both a subjective test and bjective test. If your Honours
please, just — if your Honours please, unless yue lany further questions, they are
our submissions on the cross-appeal.

PERRAM J: Yes. Mr Gibian, are you going to repiythe cross-appeal? It's not
an encouragement.

MR GIBIAN: No. Just on the resignation pointreglly seems as if what his
Honour has done at paragraphs 85 and 86 is sayl, Were wasn’t underlying
medical evidence”, and then he has made a crdglibilbbservations about
credibility. Any observations about credibilitymlblead to a finding that illness was
not — that Dr Moffet did not terminate his engagatmn account of illness, unless
his Honour goes on to find that there was somera#eson, and it was not the
absence of evidence, and, really, that is the fadlie reasoning. His Honour
doesn’t say, “Dr Moffet claimed to terminate hisg@ayment for this reason. | don’t
accept his evidence, because | think there wa®thes reason, and that's because |
have doubts about his credibility”. He refers moadosence of objective, underlying
evidence, and then makes certain observations abedibility without turning back
to actually make any findings to on what basismodat account Dr Moffet did, in
fact, terminate the engagement.

WIGNEY J: Have we got all of the relevant evidermbout that issue in this appeal
book? We’'ve got the resignation letter. We've gimine transcript.

MR GIBIAN: And the evidence that Dr Moffet gavehis affidavit in relation to
his reasons.

WIGNEY J: Yes.

MR GIBIAN: There was also — and | don’t thinkstall in part C —a series of
communications in relation to the complaints thatevmade by Dr Moffet in

relation to the conduct of other people within Re@orporation that he was dealing
with. That's referred to — or those annexuresreferred to in his affidavit, but |
don’t think part C has all of those — that docuragonh. | can identify where he has
dealt with that issue in the affidavit but not@flthe annexures are contained within
part C. We can obviously provide those if it wobkl of assistance.

The only other thing | was going to say in — amd Hot sure whether this is in reply
to reply — but my learned friend referred to th&aot from the — it seemed to be
referred to as the True Local website that refetoeldavid Moffet's Active Dental.
The origin of it is somewhat mysterious and it haeén around for some period of
time. Dr Moffet was unable to recall how it camebe created, although the
inference seemed to be that it was before the taleit had just been hanging
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around. There’s no suggestion it was referringrtgthing other than the work being
done at the practice that was then owned by Dé&ugporation. It doesn’t signify
conducting some other business at all. It's aresfee to the business that was
owned and being worked in — owned by Dental Corpmmaand being worked in by
Dr Moffet. Unless there’s anything further.

PERRAM J: Thank you, Mr Gibian. The court isrtkful to counsel and their
instructing solicitors for the preparation of theary useful submissions and their
submissions during the course of the appeal. Qislyowe will need to reserve our
judgment in this matter.

MR GIBIAN: May it please the court.

PERRAM J: Please adjourn the court.

MATTER ADJOURNED at 3.27 pm INDEFINITELY
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