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HIS HONOUR: Yes. Appearances, please.
MR M. GIBIAN: May it please the court, | appear the applicant.
HIS HONOUR: Thank you, Mr Gibian.

MR J. DARAMS: May it please your Honour, DararB@sa-r-a-m-s, initial J. |
appear with my learned friend MR BYRNES for thep@sdent.

HIS HONOUR: Thank you, Mr Darams. Yes, Mr Gihian
MR GIBIAN: Just excuse me for one moment.

HIS HONOUR: You're on, Mr Gibian.

MR GIBIAN: Yes. Your Honour, | will let my frieth - - -

HIS HONOUR: As | understand your case, Mr Gibimy say you're an
employee.

MR GIBIAN: Yes. Mr Darams says, “No, you're noY.ou’re an independent
contractor”. If you are correct, you then say 8bthe Fair Work Act kicks in.
There’s a misrepresentation, namely, whether yewaare not an employee. Mr
Darams says, “Well, even if that's so, 357(2) isasaswer”. You dispute that. If you
are successful in establishing you're an emplotfeme’s a claim under 44 and 323
for unpaid leave.

MR GIBIAN: Annual leave.

HIS HONOUR: Annual leave. Thank you. Is theng dispute between you and
Mr Darams that in the event you're an employeeqintum of that annual leave is
readily ascertainable? So I'm not going to head@we as to what the amount is. It
will be agreed that you're entitled to it and thvl pay it.

MR GIBIAN: There was a comment in the respondentiitten submissions, albeit
not elaborated upon, to the effect that there wasesissue with the reference to base
rate of pay. It seems to us to be a mechanicallzdion. If we’ve made some error
in the calculation - - -

HIS HONOUR: It will become a mechanical applioati Mr Darams.

MR GIBIAN: That would certainly be my understang; yes.

HIS HONOUR: And, similarly, in respect to theialaunder the Long Service
Leave Act, the State Act, is that simply a mathérahtalculation?
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MR GIBIAN: Itis, subject to one matter that | svgoing to raise. Does your
Honour have our submissions?

HIS HONOUR: Yes, | do. But what's the matter?

MR GIBIAN: The submissions are framed on the $asithe period from 2007 to
2014. The calculated — the calculation we included

HIS HONOUR: Right. Yes.

MR GIBIAN: - - - erroneously included the earligeriod. The correct — and we
can correct that amount. But leaving that to ade s- -

HIS HONOUR: That can be calculated.
MR GIBIAN: Yes, that's a calculation, a calculbliee amount.

HIS HONOUR: And, similarly, the superannuatioratantee, that’'s a mathematical
calculation?

MR GIBIAN: lItis. In a formal sense in that resp, we seek a declaration in
relation to that Act - - -

HIS HONOUR: Yes.

MR GIBIAN: - - - because of the way in which tlegsayments are structured, as
your Honour is aware, or those obligations arecstined.

HIS HONOUR: All right. So the sole matter of stdnce is employee versus
independent contractor.

MR GIBIAN: That's the case. As your Honour isaw, in relation to the
superannuation there is, in the alternative, adepaxtension of the - - -

HIS HONOUR: Yes, that work of or something, isitt

MR GIBIAN: - - - wholly or principally for the lbour, a contract wholly or
principally for the labour, yes. So there’s anegsion in that area, but, otherwise,
what your Honour says is correct.

HIS HONOUR: There also seems to be screamingeaggat between the two of
you as to the principles to be applied and, in sanyirthat’'s Hollis and the totality
of the relationship.

MR GIBIAN: There appears to be broad agreemenglation to the principles.
There are, obviously, as will be apparent from sigbions some points of emphasis,
particularly in relation to the way in which theofessional status of the employee

.NSD2285/2017 26.9.18 P-3
©Commonwealth of Australia MR GIBIAN
Bupa HI



10

15

20

25

30

35

40

45

and the degree to which that impacts upon detaibedrol is relevant or taken into
account in the overall assessment that the cdwesta

HIS HONOUR: Now, as | understand it, Mr Daramgssa and he will correct me

if ’'m wrong — well, it is the totality. He may stigree with — and does disagree with
you on emphasis and the like to be placed upopdhtcular aspects of the
relationship. But he says two things which areaspyost in his mind are the
absence of a right to exercise any real degreerdf@ and, also, the extent to which
Dr Moffet participated in the GST scheme.

MR GIBIAN: Yes. And there is — whether it's défent, whether one would phrase
it as a difference of principle or emphasis, caljaive would say in the first matter
that when one looks at the authorities one hagddgahe fact that a person is a
professional or a skilled employee is not an impetit - - -

HIS HONOUR: Yes.

MR GIBIAN: - - -if you like, and his — the apmoh that the respondent adopts in
that respect is — does not sit well with those auities and there is, | think, as
acknowledged in both submissions varying statemamntsdation to the consideration
or weight to be given to taxation arrangementstaedike.

HIS HONOUR: Well, it's just one of the factors.

MR GIBIAN: Indeed. Butthe weight to be attachedt is, perhaps, dealt with
differently in some of the authorities.

HIS HONOUR: Now, if you win — and leave aside ldeatory relief and penalties —
or, sorry, do you seek penalties?

MR GIBIAN: Yes.
HIS HONOUR: Leave?
MR GIBIAN: Only — with — yes, we do, yes.

HIS HONOUR: Yes. Leave aside penalties and daidey relief, if you win, how
much money is at stake?

MR GIBIAN: About $350,000.
HIS HONOUR: That's a lot of annual leave and taoiosuperannuation.
MR GIBIAN: Yes. It's---

HIS HONOUR: So there’s rough agreement betweenwo of you as to that sum?
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MR GIBIAN: I'm not sure, but - - -

HIS HONOUR: No. That's okay. Right. Well, atlkt | know where you’re going.
Now, Mr Darams, for Mr Gibian’s part it's about m@n One matter which was
occupying my mischievous mind when | was lookingh#ét case yesterday was does
the decision — or would the decision in this casmeehwider implications for your
client, namely, my suspicion — and you may say hiaatgot nothing to do with it.

But my suspicion is that this is probably a pretigndard form contract or standard
form of relationship between the Dental Corporaaoud, in the event that you lose,
it may well have a ripple effect upon all of théet people.

MR DARAMS: Your observations, your Honour, aredully correct. There are —
there has been over time some changes to the agméeebetween my client and
other persons and entities in a broadly similartpesthat Mr — sorry, Dr Moffet
was in. But as to whether those changes in theeagents would fundamentally
mean that a different result would arise on a syt challenge, I'm not in a
position to tell your Honour about that. My sersé probably wouldn’t, so the
answer is that there is likely to be some poteffioav-on effects, yes.

HIS HONOUR: The only reason | was being mischis/was that when you get
cases like this you're always conscious of whethenly affects the parties to the
proceeding, or whether it can affect the intere$tther people as well. But the
formal answer, | suppose, is it all depends on @adilridual relationship. And this
case only resolves one. But it worries me abaaitiphple effect, but that, you say —
well, that’s your concern, not mine.

MR DARAMS: Yes. Well, obviously, there is a ptosin within the respondent as
to the nature of these arrangements and arrangsrtinetithave been put in place
broadly similar to Dr Moffet's and how they've op#ed over a number of years and
how people have — parties, including my clientanticular, have arranged their
businesses as a consequence and ..... likely plogte, but in the circumstance of
this case, Dr Moffet as well. Your Honour, candtjsay one thing?

One thing, your Honour, in relation to the issuethe case, | just wanted to raise
one factor about the long-service leave claims bt — there is another issue in that
and that's whether or not — so it's another issuoavhether or not Mr — Dr Moffet
was the employee. That's certainly an issue. tBerte’s also an issue as to whether
he was an employee or worker for the purpose oAttiewhether he could bring
himself within the particular section because he th& person who, on his case,
resigned the arrangement and he says that he eésigna particular reason.

HIS HONOUR: That's right. Yes.
MR DARAMS: There’s a reason issue. So it's netessarily if we — if the court

finds that he was an employee, therefore, a wdahadrhe necessarily gets it. So it's
not just a computation issue. It's about the reador resignation.
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HIS HONOUR: Right.
MR DARAMS: But I, otherwise, broadly agree witiet— your Honour’s - - -

HIS HONOUR: No, that’s okay. | just wanted td gdeel for where we’re going.
Mr Gibian’s case is about money.

MR DARAMS: Yes.

HIS HONOUR: For your client it’s - - -

MR DARAMS: About the relationship.

HIS HONOUR: - - - high stakes litigation in thayou go down here it has the
potential to affect a lot of other — | was goingstty employment relationships — the
relationship with dentists.

MR DARAMS: Yes. Yes, we broadly agree with thatur Honour.

HIS HONOUR: Yes. Soit’s a bit of high risk, f&s as you're concerned. Right.
Well, look, does it inconvenience the two of youl jifist go back to the other matter,
9.15?

MR DARAMS: Not at all.

HIS HONOUR: Thank you.

ADJOURNED [10.13 am]

RESUMED [10.19 am]

HIS HONOUR: Mr Gibian.
MR GIBIAN: Thanks, your Honour.

HIS HONOUR: Following my opening of your cassuppose you want to call
some evidence.

MR GIBIAN: Indeed.
HIS HONOUR: Good. I've read your submissions &wnd - - -

MR GIBIAN: Indeed.

.NSD2285/2017 26.9.18 P-6
©Commonwealth of Australia MR GIBIAN
Bupa HI



10

15

20

25

30

35

40

45

HIS HONOUR: - - - read the submissions of Mr Dasa

MR GIBIAN: And I think your Honour has apprecidte/hat the case is about.
And as your Honour will have appreciated, the gfst is that the respondent
purchased the practice in 2007, and thereafter BIr Moffet, I'm sorry, worked in
that practice, we say, as an employee.

HIS HONOUR: s it mister or doctor?

MR GIBIAN: Doctor.

HIS HONOUR: So that's like a medical doctor;sisome sort of honorary title, is
it?

MR GIBIAN: It's how he and other - - -
HIS HONOUR: It's just mere - - -

MR GIBIAN: It's how he - - -

HIS HONOUR: Mere curiosity, that’s all.

MR GIBIAN: |did google it. It is how he and @hdentists have been referred to
in the materials and in - - -

HIS HONOUR: All right.

MR GIBIAN: - --communications. So - - -

HIS HONOUR: Okay.

MR GIBIAN: If we go along with that convention.

HIS HONOUR: | don’'t want to cause him any disedpthat’s all. So your case in
a nutshell is that he had a pretty good practio@ing. He sold it, and pretty much

after he sold it, carried on pretty much his owowlafterwards as before.

MR GIBIAN: After he sold the practice to them?o,Muite the reverse. What
happened — well, the deal upon the acquisitiomeft- -

HIS HONOUR: Sorry, the reverse from your - - -
MR GIBIAN: Yes.

HIS HONOUR: - - - perspective.
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MR GIBIAN: Indeed. The deal from the acquisitiohthe practice was that the
respondent would purchase the practice and he wamutéquired as part of that
arrangement to enter into an agreement to perfoork ¥or at least a period of five
years in the practice. Thereafter — and the regartook over the lease, acquired
the plant and equipment, goodwill, business nanderaellectual property and the
like. Thereatfter, it employed all the employeéssngaged the other dentists who
were working in the practice over time. It paié tosts and expenses and the like of
operating the business, and Dr Moffet undertookkwothe practice, both
undertaking dentistry work but also in a way whieod say is relevant.

He was, as part of the respondent’s businessvadah management and
supervision and the like of employees — the respotslemployees — working

within the practice. And he was paid substantibilyreference to what he earned,
leaving aside the questions of bonuses by referenatat he earned what fees were
derived from the work that he personally did agatidt. And as | say, that was the
arrangement that he was required to enter int@gopthe acquisition agreement
for a period of five years.

HIS HONOUR: Yes, going against that is he prettych worked whatever hours
he wanted to. Like, he worked initially four degysveek. If my associate says he’s
going to work four days a week, he might get a rsiileck when he’s told to work
longer hours. Your chap, however, chose the houdays of the week that he
worked; reduced them pretty much unilaterallyh@ligh there was negotiation.

MR GIBIAN: Well, the - - -

HIS HONOUR: I'm not so worried about control.kkj what control are we
talking? The Dental Corporation can’t tell him htaconduct a root canal therapy
but — so if that's the control they're talking alboitis nonsense.

MR GIBIAN: Yes. And that's as we say is made buthe authorities. That is - - -
HIS HONOUR: Yes.

MR GIBIAN: One doesn’t say that a person can’eaheemployee because they
were exercising professional skill — undertakingfessional or skilled work which,
whether by law or by practice, as a matter of pcatity, can’'t be subject of detailed
direction as to the minute tasks to be undertakédrat’'s not a disabling factor or
even a matter of any significant weight in asceitey.

Here, we did have a circumstance in which, in ataoce with what was called the
services agreement, it's not as if Dental Corporatlidn’t have any potential to
have some say over the way in which work was peréarin the sense that that
agreement imposed obligations upon Dr Moffet tdqrer work with due skill and
the like.

HIS HONOUR: Yes, but that doesn't - - -
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MR GIBIAN: And - - -

HIS HONOUR: That doesn’t carry much weight, dd@sLike, it does — all of the
propositions I'm putting to you, both of you wilhg at the end of the day it's a
question of weight; they just can’t be dismissédnderstand that. But of course
he’s to be expected to perform things competerfiig.an obligation, contractual
obligation to do so doesn’t carry it much furthgoes it?

MR GIBIAN: That's right in one sense, in that atwsly he had professional
obligations as well as part of his registration #rallike to conduct certainly the
dental work with — to an appropriate standard ambistent with his obligations to
patients. | mention the contractual obligationdaese what the respondent reserved
to itself, as one would expect, is the capacitietminate the whole arrangement if
he was not, in the respondent’s view, undertakisgvork to the standard that he
was — that it expected of him.

HIS HONOUR: But you could do that with a - - -

MR GIBIAN: So separate to the - - -

HIS HONOUR: You could do that with an independemtractor too, couldn’t
you? Like, if he is an independent contractowduld be amazed if there wasn't a
right to terminate the services of an independentractor if he was shoddy.

MR GIBIAN: In a sense, your Honour is right, bwe pointed those matters out in
contradistinction to the submissions that the radpat had nothing to say in relation
to the work that was done.

HIS HONOUR: There’s objectively no right answeilthis case, is there?

MR GIBIAN: The approach the courts have adoptedi @anumber of the authorities
accept that there’s a lack of precision in thapees involve weighing a range of
considerations that commonly arise as appropnmtlkd particular case and
assessing the totality of the - - -

HIS HONOUR: Yes.

MR GIBIAN: - - - the relationship.

HIS HONOUR: So the answer to my question is herd is no objectively right
answer.

MR GIBIAN: I think, well, there may be — it's gsctrum, obviously, your Honour.
HIS HONOUR: Yes.

MR GIBIAN: And it may be some cases where thera very clear outcome.

.NSD2285/2017 26.9.18 P-9
©Commonwealth of Australia MR GIBIAN
Bupa HI



10

15

20

25

30

35

40

45

HIS HONOUR: That's not this case, though.

MR GIBIAN: We probably wouldn’t be standing hef¢here was a very clear
outcome in this case, but obviously for the reagbats|’'ve advanced in the written
submissions we say that the — the better view andeuld say clearly the better
view is that given that the respondent had acquhecractice and was operating it
and employed the other employees and engagedhbedentist and he was a dentist
working in their practice that you would properlyan employee in that context.

HIS HONOUR: Am | correct in assuming that — Intkiit's in the submissions but |
haven't looked in the evidence, that the work thas given to Dr Moffet was
allocated to him by the receptionist, and she atied it randomly or whatever
between all of the dentists there?

MR GIBIAN: Yes. That's what Dr Moffet says andwvell, to provide the best
service to - - -

HIS HONOUR: Yes.

MR GIBIAN: - - - patients, no doubt, yes. Sorigas some degrees of, you
know, considerations of speciality and experienuk @atient relationship no doubt
involved but - - -

HIS HONOUR: Well, that - - -

MR GIBIAN: But yes.

HIS HONOUR: That helps your case a bit.

MR GIBIAN: Indeed.

HIS HONOUR: Right.

MR GIBIAN: It's said against us, | think, in thegspect that Dr Moffet could have
told the receptionist what to do. Well, his evideris that — as to how it worked, that

HIS HONOUR: Yes. Right. Is there going to bg arnss-examination or
anything of that nature?

MR GIBIAN: | understand there is.
HIS HONOUR: Right. Well, we had better get ohathe evidence then.

MR GIBIAN: So there are two affidavits of Dr Meffand a number of documents
that are marked as an exhibit to the first - - -
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HIS HONOUR: Well, let’s get - - -

MR GIBIAN: - - - affidavit.

HIS HONOUR: Let’s get things out of the way.

MR GIBIAN: There’s just — it's probably convenigil just deal with one issue in
that respect. The exhibited documents, theregtagively — well, it runs over three
folders.

HIS HONOUR: Yes.

MR GIBIAN: There were a number of pieces of encaillrespondence that were
annexed. The versions that were annexed at vapmiass included a number of —
were emails that were forward by the applicantisddwyers and included a number
of comments by him to his lawyers in the versidret tvere filed, and that was
erroneously so, and we wish to substitute versidmsh removed those - - -

HIS HONOUR: Ifit'sany- - -

MR GIBIAN: - --comments.

HIS HONOUR: - - - comfort to you, | haven’t retdeem.

MR GIBIAN: Indeed.

HIS HONOUR: The only documents in the exhibitsahh’ve looked at were at
pages 1 to 174, being the acquisition agreemedtpages 174 through to 199, |
think it is, which is the services agreement.

MR GIBIAN: Yes.

HIS HONOUR: And it's after that that the emaitars

MR GIBIAN: Yes.

HIS HONOUR: Well, I've tagged it but | resistduettemptation to read it.

MR GIBIAN: Indeed. What we've done - - -

HIS HONOUR: So you wanted to substitute, do you?

MR GIBIAN: - --and I'm not sure — I'm sorry, ywo Honour.

HIS HONOUR: Do you want the substitute the ores ¢ot?
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MR GIBIAN: Yes. There are — yes. I'm not surbatthe most convenient way of
endeavouring to deal with it is. What | do hava isundle of particular pages which
we would wish to be substituted.

HIS HONOUR: Well, we're going to be getting tdosuissions within the next half
hour so if — why don’t | give to you — I'll extraptages 1 to 199 of the DRM1, | think
it is, because I've scribbled on the contractuashoents - - -

MR GIBIAN: Indeed. And there are some in thedhiolume as well from page

HIS HONOUR: And I'll return volume 1 and 3 to you

MR DARAMS: Sorry, your Honour, to interrupt. Tiee.... an agreement that this
should occur.

HIS HONOUR: There is agreement or - - -
MR DARAMS: There isn't an agreement.
HIS HONOUR: Right. You say that privilege thatdeing waived and it's in?

MR DARAMS: Well, ultimately, yes, but the firsbmt we say is that we don’t
accept there’s any privilege attaching to what migive been these comments
forwarding emails on and no evidence, (1) that doedbjectively appear to us to be
anything that is privileged and, secondly, no enethat goes to establish the
circumstances of that. And then even if there thas — because annexed to an
affidavit served months ago in accordance withcthét's orders and nothing was
raised with the parties. We proceeded - - -

HIS HONOUR: Yes. The reality is the barristeay s put all of this stuff in and
it's only the week before that they actually ptk torief off the shelf and start
looking at it.

MR DARAMS: That might be the case and | - - -

HIS HONOUR: And then say, “How come this got in.”

MR DARAMS: |don't wish to speak for Mr Gibian that respect but - - -

HIS HONOUR: But does anything turn - - -

MR DARAMS: There’s one particular document whtblere are some comments
and observations which does turn upon and | —d&@n them. | can’'t — | can’t put

them out of my mind. There are matters that | wardross-examine Mr — Dr
Moffatt on.
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HIS HONOUR: Well, so your course is to leave doguments — the exhibits as
filed?

MR DARAMS: As they are.

HIS HONOUR: Leave them as they are? Mr Gibiavusthbe able to tell me in
due course which are the documents — if he cangede my associate the
identification of the documents which he claims/peige over, they can be tagged
by my associate in some way so I'm alerted to iemtve get to it. And when you
get to your bit in the cross-examination upon wrgomething turns we can rule
upon it then.

MR DARAMS: May it please your Honour.

HIS HONOUR: Are you content with that course, Gibian?

MR GIBIAN: | do have an — my instructor did prepan affidavit in relation to
this issue and it says what your Honour would ekjt¢o say. That — | suppose
there’s perhaps two stages to it. One is as td whawvish to tender as part of the
exhibit and we can tender what we wish to tendgraassof the exhibit - - -

HIS HONOUR: That's true.

MR GIBIAN: - - - and we wish to tender the redatiersions.

HIS HONOUR: Yes. Well - - -

MR GIBIAN: If my learned friend wishes to - - -

HIS HONOUR: To tender separate documents thezahalo it that way.

MR GIBIAN: - --usethe---

HIS HONOUR: That's a good way to proceed.

MR GIBIAN: Yes. If he —yes —if he wishes t@e we wish to tender the version
with the replacement pages and my instructor caistgsractically in that respect.

HIS HONOUR: Yes. Well, look - - -

MR GIBIAN: If my learned friend wishes to use theredacted version in - - -
HIS HONOUR: He can - - -

MR GIBIAN: - - - any form he wishes then - - -

HIS HONOUR: Well, no, he has got the - - -
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MR GIBIAN: - --we’ll have to deal with it at #t point.
HIS HONOUR: Yes. So if your instructing soligitcan give me a replacement

volume 1, pulling out pages 1 to 199 or whateves, it can then — whilst that is
being done then that’s all exhibit DRM1; is thatrect? All three volumes?

MR GIBIAN: Yes.

HIS HONOUR: Yes. So you wish to tender DRM1 astpreviously filed but as
you are now seeking to file it in court?

MR GIBIAN: .....
HIS HONOUR: Right, then.

MR GIBIAN: And, as | say, the only change is ®late a number of comments that
were - - -

HIS HONOUR: Well, you're not .....
MR GIBIAN: ---recent, not .....
HIS HONOUR: Mr Darams, you're not prejudicedhft exhibit is marked as an

exhibit and if you wish to tender some further doemts in respect to which to say
have been — privilege has been waived, even iftagyivileged, you can do so.

MR DARAMS: Yes. May it please your Honour.

HIS HONOUR: Right. Well, without objection - - -

MR DARAMS: Well, sorry. There is two objectiotssdocuments in the exhibit.
HIS HONOUR: Right. Which ones?

MR DARAMS: If your Honour goes to page — perhagsould | just — because
there are some objections to the affidavit. Peshiapcould hand your Honour up a
document. Your Honour, what we — the parties e is that my — we provided
what we indicated were our objections. The applicansidered them and then

included a position and then we’ve included a fp@dition in effect in the last
category.

HIS HONOUR: Objection is taken to the concludiagr lines of paragraph 10.
Paragraph 10 is rejected. Liberty is reservedtiostich further evidence as the
applicant may be advised.

MR DARAMS: I'm sorry, your Honour, .....
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HIS HONOUR: Paragraph 13 is rejected as question but again liberty is
reserved to call further oral evidence.

MR DARAMS: Your Honour, just in relation to théjections to paragraph 28 and
following, that should be 28 to 32. It's a typoginéal error.

MR GIBIAN: Sorry, you didn’t press your objection paragraph 13. Sorry, you
agreed .....

MS BYRNE: We agreed to seek leave.

MR GIBIAN: .....

HIS HONOUR: Objection is taken to paragraphs@®82 and paragraphs 28 to 32
can be read. The objection is overruled. Pardgrag separate objection is taken to
paragraph 30 and that objection is rejected; papdg30 can be read. Objection is
taken to paragraph 43. Agreement is reached netb paragraph 43?

MR GIBIAN: It was just the words “apart from md,mean ..... | think we .....
saying it was going to determine the issue buinktthat there was objection both
taken on the basis that that inferred that he wasnaployee.

HIS HONOUR: So there’s no objection taken to-the

MR GIBIAN: I don't think there’s any objectionkan to the remainder of the
paragraph.

HIS HONOUR: Is that correct?
MR DARAMS: That's correct.

HIS HONOUR: Right. Paragraph 43, the first thneds are rejected. Paragraph
45 - - -

MR ........... It's not read.
HIS HONOUR: - - -is not read.
MR ........... |lthink | said | didn’'t read that.

HIS HONOUR: So paragraph 45 is rejected. Papdgd® — paragraph 46 can be
read. Paragraph 47 — paragraph 47 is — can banehl@ave is granted to call such
further evidence as the applicant may be advigatagraph 53 — paragraph 53 can
be read. Paragraph 57 is objected to. Paragrapharbbe read other than the phrase
“have time to” in respect to which there’s agreehmast to read it.

MR GIBIAN: |- 1think I pressed that, your Honou
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HIS HONOUR: As agree to removing “have time tatlaead the rest of the
sentence.

MR DARAMS: So that’s our position, your Honour.
HIS HONOUR: That's your position; yes.
MR DARAMS: So if your Honour - - -

HIS HONOUR: No, no, no, no. Yes, paragraph 5thuhe deletion of those three
words can be read; not that it makes any diffezenc

MR DARAMS: Sorry, your Honour, was that with tteletion - - -
HIS HONOUR: “Have time to” is rejected.
MR DARAMS: Yes. Thank you, your Honour.

HIS HONOUR: Paragraph 58 is rejected. Paragr8phsparagraph 85 can be
read. 87 - - -

MR DARAMS: Sorry, that's — that wasn’t being regdur Honour.

HIS HONOUR: Wasn'tit?

MR DARAMS: Yes. Soyou - - -

HIS HONOUR: Right.

MR DARAMS: - --don’'t read — we agree with thpagsition — it's not read.

HIS HONOUR: Right. Well, paragraph 85 is notde®&7 — paragraph 87 can be
read. 91 - - -

MR DARAMS: That can be read, your Honour.

HIS HONOUR: Yes. Paragraph 91 can be read. Btabs, | get really testy with
taking time resolving unnecessary things.

MR DARAMS: Sorry, your Honour, those last oneg, mad agreed not to - - -
HIS HONOUR: Yes. | appreciate that. I'm jusirggpthrough them seriatim.
MR DARAMS: And 104 is not read.

HIS HONOUR: 100 is not read so - - -
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MR DARAMS: Not read.
HIS HONOUR: So paragraph 100 is not read. 104 -
MR DARAMS: 104, again there’s an agreement on.

HIS HONOUR: Paragraph 104 can be read. Good. gvithat’s the non-hearsay
purpose which allows you to read paragraph 132GNdran?

MR GIBIAN: Well, it's just as directions as to whwas being done at the practice.

HIS HONOUR: Paragraph 32 is rejected — 132 isated. Paragraph 136 is
rejected other than the last line.

MR DARAMS: [I'm sorry, your Honour, paragraph 136?

HIS HONOUR: 36. You can refer to the email chalmich are already in so that
doesn’t do any harm b

MR DARAMS: May it please - - -

HIS HONOUR: - - - but the rest of the paragraphejected. 138 — 138 is rejected.
142 - - -

MR GIBIAN: Can | just say in that respect thighis goes to this issue of the — the
reasoning for the resignation which the respontlastraised in relation to the long
service leave issue. The subjective view of the -

HIS HONOUR: 142 can be read.

MR DARAMS: Your Honour, could — could - - -

HIS HONOUR: 144(c) can be read.

MR DARAMS: Just on 42 — sorry, your Honour. Gibthat be limited — the
applicant isn’t calling any medical evidence.

HIS HONOUR: In which case it's not going to caitryery far, is it. You've
foreshadowed the submission. 142 would just be logame as, well, that's what

you think but if you want to prove it beyond thaiuyhad better do so by means other
than this.

MR DARAMS: | was going to ask that that be th@mpriate limitation. It's just
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HIS HONOUR: Yes. So that's how it's going totbeated. 144(c) can be read.
And although | don’t have pages 994 or 122 to 1&#ie me in exhibit DRM1, the
limitation seems to be sensible, Mr Gibian.

MR GIBIAN: Well, the documents are documentseytisay what they say.

HIS HONOUR: Right. Now, that gets rid of — otiwese Dr Moffatt’s affidavit

sworn on 14 May — subject to those objections —mataken as read. Next, the
affidavit of Dr Moffatt sworn 5 June. Objectionteken to paragraph 7. Paragraph 7
is read as a submission. Paragraph 16 - - -

MR DARAMS: That's not read now. | think | saidvbuldn’t read that paragraph.

HIS HONOUR: Paragraph 16 is not read. 17D carebd as a submission.
Paragraph 18 - - -

MR GIBIAN: I think that objection is not pressed.

MR DARAMS: That's not pressed, in effect.

HIS HONOUR: 18, no objection is taken. 20, teead sentence is rejected.
Paragraph 24 can be read. Paragraph 25, thestimtdnce — objection is taken to
the third sentence at paragraph 25. That candska® a submission. 27 — what do

paragraphs 57 and 58 say?

MR GIBIAN: In those paragraphs, Mr Evans assetiat he says he expected, or
the respondent expected, Dr Moffet would do if éheras defective dental work.

HIS HONOUR: Paragraph 27 can be read. In papiged, it's agreed that - - -
MR DARAMS: It's not read.

MR GIBIAN: Yes, sorry, | didn’t read that paragta- - -

HIS HONOUR: It's the — paragraph 29 - - -

MR GIBIAN: | don't read that paragraph.

HIS HONOUR: - - -is notread in its entiretyarBgraphs 30 and 32 - - -

MR DARAMS: They're okay, your Honour.

HIS HONOUR: Right.

MR GIBIAN: Not pressed. Is that objection - - -

MR DARAMS: Yes.
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MR GIBIAN: - - - not pressed?

MR DARAMS: Yes.

HIS HONOUR: So paragraphs 30 and 32 can be r8éd.- -
MR GIBIAN: Again, that's not pressed, your Honour

HIS HONOUR: Yes. No, very wise decision. Paspgr51 — paragraph 51 can be
read. 52 — paragraph - - -

MR GIBIAN: That's not pressed, is it?

MR DARAMS: Yes. That objection is not pressedyyHonour. We've agreed
that - - -

HIS HONOUR: Well, | was going to say, again, @a&vdecision.

MR DARAMS: Yes.

HIS HONOUR: It would have been allowed to be read

MR DARAMS: And 55 is not read, your Honour.

HIS HONOUR: And 55 - - -

MR DARAMS: Is not read.

HIS HONOUR: ---isnotread. So going backhat, 52 can be read and 55 is not
read and is accordingly rejected. Right. That'svMdffet out the way. Now, is it
convenient to deal with the objections to Mr Evaai§idavit, if there are any?

MR DARAMS: [I'm in your Honour’s hands in that peect.

HIS HONOUR: Are there in objections, Mr Gibian?

MR GIBIAN: There are.

HIS HONOUR: My experience is more time is speuting on objections than is
warranted. Objection — objected bits to affidagigédom form the basis of any real
substantive submission. But that’s the way itdlasys been done so | suppose we
should do it that way. | assume, Mr Darams, yoshwto read Mr Evans’ affidavit in
due course?

MR DARAMS: That's correct, your Honour.

HIS HONOUR: There’s only one affidavit?
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MR DARAMS: That's correct, your Honour.
HIS HONOUR: All right.
MR DARAMS: There's a list here as well.

MR GIBIAN: There’s two affidavits, your Honout.think they're dealt with Ms
Kelton's first - - -

HIS HONOUR: Well, let's deal with Mr Evans firstlis is the affidavit I've found.
Paragraph 14 — well, if we reject the first senéeotparagraph 14, the phrase “and
then the respondents” down to the end, that accatatas that concern. So
paragraph 14, the second sentence, the phraset@amdhe respondent engaged”
down to the end of that sentence is rejected. gPapa 28 — well, paragraph 28 can
be read. It's limited to intention. 29 is notdear he first sentence — well, that’s the
entirety of 29. Paragraph 29 is not read.

MR DARAMS: Sorry - - -

HIS HONOUR: s that right?

MR DARAMS: It's just the first sentence.

HIS HONOUR: Sorry. Yes.

MR GIBIAN: |thought | objected to the whole dfat paragraph, | have to say.

HIS HONOUR: The objection is only to the firshgéence; is that correct? Is that
correct?

MR GIBIAN: Yes —no, | —yes. Sorry.

HIS HONOUR: All right. The first sentence of pgraph 29 is rejected. 30.

MR GIBIAN: 30 is not read.

HIS HONOUR: 30is notread. So that goes. ®hragraph 31 is rejected.
Paragraph — but liberty is reserved if you wartdt further evidence to do so. 42 —
paragraph 42 is rejected. 44 — paragraph 44 casaok

MR GIBIAN: [don’tthink it is read.

HIS HONOUR: It's not read?

MR GIBIAN: Neither is paragraph 48 or 54.
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HIS HONOUR: No, | understand. Right. Surprisibgt paragraph 44 is not read,
paragraph 48 - - -

MR DARAMS: [ will cross-examine - - -

HIS HONOUR: - - -is not read.

MR DARAMS: | will be cross-examining Dr Moffet aihis.

HIS HONOUR: Sorry?

MR DARAMS: | will be cross-examining Dr Moffet.

HIS HONOUR: You will do so briefly. Paragraph &4not read; is that correct?
MR GIBIAN: Correct.

HIS HONOUR: 55 — paragraph 55 is rejected. 77 -

MR DARAMS: I'm not reading the objected partsuydionour.

HIS HONOUR: Right. Paragraph 77 is not readrasif‘and Dr Moffet
communicated” down to the end. 82 - - -

MR GIBIAN: Is not read.

HIS HONOUR: Yes. Paragraph 82 is not read. Ridind then 83 — paragraph 83
can be read. Next, then, subject to those rulikiygEvans’ affidavit, affirmed on 21
May 2018, can be read. And then the last affidawit?

MR DARAMS: Yes. Ms Kelton’s.

HIS HONOUR: Ms Kelton.

MR DARAMS: Yes. 23 May 2018.

HIS HONOUR: Right. Paragraph 20.

MR DARAMS: Second sentence.

HIS HONOUR: Second sentence. Where's the sesentknce?

MR GIBIAN: The words “I got the impression fromyrdealings with his” - - -

HIS HONOUR: | see. Right.

MR GIBIAN: It seems speculatory.

.NSD2285/2017 26.9.18 P-21
©Commonwealth of Australia MR GIBIAN
Bupa HI



10

15

20

25

30

35

40

45

HIS HONOUR: Yes. In paragraph 20, subparagraphtlie second sentence “I got
the impression” down to the end is rejected. 22 -

MR DARAMS: First and second — they’re not redud first and second sentence.
HIS HONOUR: Is not read.

MR DARAMS: First and second sentence.

HIS HONOUR: So you do read “Dr Moffet did notltel

MR DARAMS: Yes.

HIS HONOUR: Paragraph 22, the first two senteracesnot read. Paragraph 23 —
so the proposal is - - -

MR GIBIAN: Not to read the second sentence.

HIS HONOUR: Yes. Paragraph 23, the second seatismot read, otherwise,
paragraph 23 can be read. 24, objection is takémetfirst three sentences and the
last sentence. Paragraph 24 can be read in itstgntls the next line correct? It
goes paragraph 22, 23, 24, 237

MR DARAMS: That's my understanding.

HIS HONOUR: Seventh sentence, is that paragraptihat just a duplication, is it,
Mr Gibian?

MR GIBIAN: Yes, it is a duplication.

HIS HONOUR: All right.

MR GIBIAN: Yes. Apologies.

HIS HONOUR: So then we get to paragraph 30, tiearagraph 30 is rejected.

MR DARAMS: It's just the words, your Honour, “his request”, that's the only
objected part.

HIS HONOUR: They're, indeed, fortunate. Paragrdp can be read but the
phrase “at his request” is not read. And 33 - - -

MR DARAMS: Sorry, your Honour, you missed 31.
HIS HONOUR: It's 31, is it?

MR DARAMS: There’s objection taken to 31.
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HIS HONOUR: Paragraph 31 is rejected. 33, ses@mience — that can be read.
MR DARAMS: May it please.

HIS HONOUR: ..... subject to those rulings, tiffedavit of Ms Joanne Louise
Kelton, affirmed on 23 May, can be taken as realliright. Now, that gets us to
cross-examination — or sorry, Mr — sorry, getstusast Dr Moffet. Do you wish to
call some further supplementary evidence from Dff&t@

MR GIBIAN: There were just a few matters, someavbich your Honour has
already referred to for clarification. | call Drd¥fet.

HIS HONOUR: Thank you.

<DAVID RODERICK MOFFET, SWORN [11.01 am]

<EXAMINATION-IN-CHIEF BY MR GIBIAN

HIS HONOUR: Thank you, Dr Moffet. Please takeeat if you wish. Yes, Mr
Gibian.

MR GIBIAN: So | will just ask that he be providedth his affidavits. | thought he
was going to take them up with him. Sorry, | it provide the witness with the
first volume of the court book.

THE WITNESS: Thank you.

MR GIBIAN: Thank you, Dr Moffet. Can you justgeat your full name for the
record?---My name is David Roderick Moffet.

And your address is 36 Brentwood Avenue in Warrawwddéew South
Wales?---Correct.

And you're a dental practitioner?---I am.

Now, you’ve made two affidavits for the purposelod proceedings. | think you
have those in the — you should have those in then@in front of you under tabs 12
or tab —and tab 13. As you will have heard, tHuesee been admitted into evidence
subject to the objections that have just been dadif?---Yes.

There are just a few matters that arising fromeHhosish to clarify. Can you just —
if you just have your first affidavit of 14 May, wdh is under tab 12. Have you got
that?---1 have.
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Can you just go to paragraph 10 on page 2?---Yes.

You see there that you say from January 1987 Nistlember 2007, you were
employed by Immediate Dental Care. Do you se@th&tdo.

Can you just explain what your relationship withniediate Dental Care was
---?--lwas- - -

- - - in that period?---1 was employed by ImmediBtntal Care to administer the
expenses and — of the dental practice that | ovianglwwas Dr David Moffet sole
trader on behalf of the trust. | administeredeRpenses. | — | administered the —
the administration of the — of the practice in terof hiring and firing, negotiating
leases, buying equipment.

And what - - -

MR DARAMS: [I'm sorry. Your Honour, the objectiome took to the paragraph
was the reference to employ. The witness hasigive same answer.

HIS HONOUR: To which you didn’t take any objectio

MR DARAMS: Which I’'m now objecting to the word figploy” and | ask that to be
struck.

HIS HONOUR: You can't strike it in this court.

MR DARAMS: Well, | object to the — | object to -

HIS HONOUR: Yes. Can you go back and tidy up tbsue, Mr Gibian.

MR GIBIAN: Yes.

HIS HONOUR: You can approach it differently. Thaall.

MR GIBIAN: Indeed.

What — were you — who were the directors and slédels of Immediate Dental
Care?---The directors were myself, David Roderiaiffiet, and in — at the start of
1987, my sister, Elizabeth Jane Moffet. She wpkoed as a director by my fiance,
Jane Louise Bandy who became my wife.

And in that period, what payments did you receroaf Immediate Dental
Care?---Immediate Dental Care paid me regularlgmanqnuation payments and paid

me when there was profit in the practice. It — ladmte Dental Care paid me
drawings.
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Now, next, you will see at the bottom of that pagparagraph 13, you indicate there
— or indicated there that you were approached i@peesentative of the respondent
regarding the aggregation of dental practicesam® corporation and then you say in
the second sentence that you do not recall the wathe representative, do you see
that?---Yes. Yes.

Have you had an opportunity to reflect upon thakt®e know the name of that
representative.

And what is it?---His name is — his name was NitlkeVeris.

I think — do you recall the spelling of that?--rCarefer to — my phone is off. But |
— I received in a SMS. T-h-l-e-v-r-i-s.

Thank you. And was he the person that you weeniafy to was a representative of
the respondent in the first sentence of paragr@gh-AHe was the person that | met
with on a number of occasions discussing aggregatialental practices.

And on what basis did you infer that he had sonse@ation with the

respondent?---I saw him present at a — a functiddental Corporation function in
2008 and so | assumed that his presence, as heotvaglentist, was that he — he had
some relationship with Dental Corporation.

Right. Can you then go forward to page 6 in theesaffidavit and paragraph 46.
You will see there that you say that in order fouyo provide the dentistry services
in accordance with the engagement, you were exghéatensure the practice was
generating expected profits, do you see that?e--1 d

Was that a reference to what'’s called the minimamual cash flow in the services
agreement?---Do you have the services page - - -

Yes?--- - - - in the services agreement?

All right. The service agreement should be undbri5 in what you have in front of
you commencing at page 175?---Sorry. Yes.

And can | just direct your attention to, probablgsneasily, schedule 2 which is at
page 196?---196. Yes. Schedule 2.

You will see that there’s a reference to the mimmannual cash flow in point 1 at
the top of that page?---Yes.

And it's there indicated in the text of the servaggeement — sorry, services
agreement that the parties agree that the mininmmaa cash flow for the purposes
of calculating the cash flow shortfall for each mensary year is a figure of — sorry,
$570,000?---1t does say that there, yes.
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Yes. And — sorry, if you can just then go backh® text of your affidavit, you will
see there that — still at page 6 in the followiagggraph, paragraph 47, you refer to
or you indicate that during the first agreemerg, élpected profit was — profits were
620,000 annually, do you see that?---Yes.

What's your recollection as to what the figure i@sthe period of the first
agreement?---During the first agreement, | reckiventhly progress report and the
figure of $620,000 was always the one that wagnedeto in that agreement.

And do you have any recollection as to how therggaf 570,000 which appears in
the service agreement became 620,0007?---1 felthieefigure was always 620,000.
My understanding was that there had been somesdigruabout there being a
buffer in that if 620,000 was not reached there ldidne a penalty, but the penalty
would only come into place if the annual cash fleas less than 570,000. But the
buffer was also above the 620,000 as well for tngnent of profit sharing.

And when you refer to profit sharing, you’re refeg to the performance
bonus?---Yes, yes.

And what was the effect on your understanding eftibffer above that
figure?---That if the expected profits were betwé&20,000 and the higher limit of
the buffer, there would be no profit sharing ofttamount.

And did you receive performance bonuses in theoderou were working
- - -?7---Never.

- - - for Dental Corp?---Never.

Lastly, I think, still on the same page, in thesw®t part of paragraph 46 you refer to
— you indicate that you were individually — you hadividually generated expected
collections; do you see that?---Sorry?

Sorry, paragraph 46 on page 6?---Yes. In order - -

You will see in the second part of what you saganagraph 46 - - -?---Yes, yes.
Expected collections, yes.

Yes. What was that a reference to?---That waseaemrce to the arrangement that |
had with Dental Corporation after the expiratiorited five-year service agreement,
and the — it — that arrangement was based on edeotlections by me as a dentist
and not expected profits of the practice, as opttewious five years.

Thank you. Yes. Those were the matters of ctatifon. Mr Darams will ask you
some questions.

HIS HONOUR: Mr Darams, how long will you be?
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MR DARAMS: Sorry, your Honour?
HIS HONOUR: How long will you be approximately?

MR DARAMS: | suspect | will be a couple of hour§here’s a number of
documents which — your Honour, in accordance wathryassociate’s email, we've

HIS HONOUR: Well, if we can keep it relevant, thould be appreciated.
MR DARAMS: Yes, your Honour.

HIS HONOUR: Yes.

<CROSS-EXAMINATION BY MR DARAMS [11.12 am]

MR DARAMS: Now, could | ask you a few questiods,Moffet. In relation to the
acquisition, the dental acquisition purchase ageggrand the negotiations for that
agreement with the respondent, were you legallsessgmted during that time?---Can
you define for me what you consider the negotiafieriod?

Well, did you have negotiations with Dental Corgmna, the respondent, in respect
of the acquisition agreement that you signed?-n&dm a little confused.

Okay. You signed a dental - - -?---Agreement.

The acquisition agreement?---1 did.

And an annexure to that was the services agreemefds.

Did you have a lawyer representing you at the?-—Fdid. | did.

You did. | don’t want you to tell me any adviceuygot. | just want to know did you
obtain advice about the terms of the acquisiticire@gent from that lawyer?---I

must have.

But no other reason to engage a lawyer in relatdhat issue — would that be right
— other than to get advice?---It was a fairly sabgal document.

Are you saying you engaged a lawyer, but you didattadvice from the lawyer
about the terms of the agreement?---The agreemasprepared by Minter Ellison
on behalf of Dental Corporation and my lawyer addisme of the terms of the
agreement.
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Yes. Did he also — he or she — and, again, deli’'tirte what the advice is, but did
they give you advice about the terms of the sesvagreement you signed?---1 guess
they must have.

Yes. Now, during your engagement with Dental Caaion, there were two
principal components making up the remunerationeydhat you were paid, or
were entitled to be paid. Do you accept that?-aWiere those two?

Well, there was the monthly dental draw; do yoceat that?---Yes. There was a
monthly dental draw that | was paid, yes.

That dental draw, you agree, was based upon tlsdliaewere collected from
patients who you treated?---Correct.

There was also a potential for an annual bonubsantfall payment?---Yes.
That amount, the bonus or the shortfall paymens aeiermined by reference to the
fees collected from all of the dentists who wergagyed to see patients in the

practice; that’'s correct?---From all money coketby the practice?

Yes. Is that what you're saying? It's from all ney collected by the
practice?---Yes, because there were — there wejierhgts.

| see?---And there was sale of product.

Yes. So in relation to that second componenteeitie annual bonus or the shortfall
payment, components of that were the fees that eadkected from patients you
saw?---Yes.

Fees from patients that other dentists who worketie practice saw?---Yes.

| think you said hygienists?---Yes.

Was there any other — what's — well, was thereathgr source of payment in
respect of that?---Some patients bought dentalymtod

And was there on that dental product a premiumfeeaver and above the cost of
the product?---Potentially.

Yes. Just very broadly, as you understood ihefannual cash flow generated from
the practice exceeded a certain sum, you wouldhbeel to a percentage of that
sum; correct?---As | understood the agreement, yes

Yes. And Dental Corporation would be entitledtie test?---Sorry, can you repeat
that?
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Yes. If the annual cash flow generated from tleefice exceeded a certain sum, you
were entitled to a proportion of that; correctPhe annual cash flow, yes, if it
exceeded a certain sum, yes.

And if the annual cash flow exceeded a certain sbhenbalance, what you weren’t
paid, was retained by Dental Corporation?---Yesvas retained by them. Yes.

Yes?---They collected the money.

Likewise, if the annual cash flow generated from pinactice was below a certain
amount in any particular year, you would have tp the difference to Dental
Corporation?---Yes.

That happened on a humber of occasions duringsmgagement, didn’t it?---Is one
a number?

Do you say it happened on one occasion?---It haggpen — in the fifth year.
Yes?---There were circumstances.

Could I just — in relation to those two amount#g, that annual cash flow amount,
this broadly represents the position. And you agwee with me or not agree with
me. All of the fees that were generated from #eedarners in the practice for a
particular year was calculated; you accept theaPpaWhat do you mean? Can you
define “calculated”?

Added up?---Yes.

And then from those — that total amount all of éix@enses incurred in operating the
practice were deducted from that amount; do yaepicthat?---That was my
understanding.

Yes. Now, the — those expenses that were dedtraiadall of the fees that were
added up or collected, that included the dentalvdhat was paid to you during the
year?---Sorry, can you repeat that? Those - - -

The expenses that were deducted from all the fegsatere collected to determine
the cash — the annual cash flow amount - - -?---Yes

- - - that — the amounts that were deducted indutle amounts that were paid to
you for your dental draw; correct?---Yes.

It also included the amounts deducted in respettieotiental draw paid to the other
dentists?---Correct.

The hygienists?---No.
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No. Were those expenses paid to the hygienistheoamounts paid to the
hygienists for their work — was that another gehexpense deducted from the fees
that were collected?---The hygienists were paidrsss.

Yes. But those salaries in determining the anoash flow amount — what you call
the expected profits, those salaries were deddatedthe amounts collected by the
practice; correct?---Yes.

Yes. Also what was deducted from the fees gend:tatehe practice were those
expenses you say you incurred and were reimburs&werect?---1 did incur some
expenses.

Yes. Soif I could ask you to — perhaps | willidthis way: if you go to paragraph
93 of your first affidavit?---Yes.

You say there:

| was reimbursed by the respondent for expensesrgat by me in connection
with the dentistry services.

Now, did you understand that when you incurred ¢hmgenses that you're referring
to there and you were reimbursed, those expensestiaen included or taken off the
fees collected by the practice in order to giveaheual cashflow amount. Do you
agree with that?---Yes.

Yes. So they were all brought into account in aeibeing — | think you've said
before or referred to profit sharing but to deterenvhether the practice made a
profit?---Yes.

Yes. You then in that second sentence you say:
A copy of the respondent’s records of expenseffom 4 November 2000 —

| think that should be 2008 to 7 October 2014 appsagour annexure. Now, those
amounts — do you accept that to the extent thasybmitted those expenses to be
paid they were reimbursed paid by Dental Corponadioring your
engagement?---They were.

Yes. Now, could | ask you to go to page 279 ofry@thibit. Now, this is a practice
report for the month of October 2012. Correct?esY

Was this the document — | think you gave some emddefore to my learned
friend, Mr Gibian, that you were provided with refsoevery month. Is this the
document — the type of document you were refeta?g--This is the type of
document they provided every month.
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Yes. Now, could | ask you to go to page 283. Tuaiument — you're familiar with
that type of document?---I've seen it. | — | havéwoked at one of these documents
for some time so - - -

This type of document, do you agree with me, tloat were provided with this
roughly on a monthly basis?---On a monthly basis.

Did you take the time to look at them when theyeyemovided to you?---1 did.

You did. So you would be familiar with the infortiea that’s set out in the
document?---Yes.

Just in relation to the first, | guess, numberimé$ under Revenue, we have — you're
the first Dr David Moffet and then the other nam@ége they names — all the
doctors, are they all dentists or associate dsftistNo.

Who isn’t?---Sonny Foster is not. Stacy Billingsiliis not. Sales — other dental
revenues is not.

So all - sorry, | should have limited that. Soddlthe names that are a doctor, were
they dentists or associate dentists?---They weéealists or associate dentists.

Yes. This document seems to indicate that ingheticular month, other than
yourself, Dr Katinyo and is it Dr Boler?---Yes.

And Ms Billinghurst, none of the other dentists gexted any revenue that month. Is
that correct?---Correct.

Were they still engaged to work in the practicthat stage?---No. Sorry, maybe Dr
Briggs was.

Right?---But Dr Katinyo not, Dr Ahmed not, Dr Carot, Dr Gazanto not, Dr Simon
not, Dr Santos Bassey not, Dr Kumar not.

But they had in previous years been engaged iningik the practice. Is that
correct?---Yes.

Yes. Could I just show you another document. @adwask you to — for the first
document or first page of that document, do yoepcthat this is the report —
similar type of report that we’ve just been talkeigout. Do you accept that?---1t
looks like it.

This would appear to be for the period ending 3tdbaber 2007 so just after you
had entered the first engagement. Do you agrdethait?---Yes.

Could I ask you to go to page 4?---Yes.
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| would draw your attention again to that revenog.blt’s similar to the one that
we’ve just been talking about?---Yes.

In relation to the names that appear under themeder your name, were they
persons who worked in the practice before the ezrgagt — or the relationship
between you and Dental Corporation started?---Yes.

Could I ask you then to go to the document — orélpert that starts at page 6. Do
you accept that this is the report of the type’'shatnexed to your — or exhibited to
your affidavit but for the month of October 2008fear years before?---Yes.

Yes. Could I ask you to go page 10. Again, thia similar type of document or
information as that we’ve just been talking aboDb you agree with that?---Yes.

Again, just drawing your attention to the revenakimn and the names under your
name. It appears for — well, that month in patéicthat a number of the dentists or
associate dentists don’t seem to have generaterkaague. Is that correct? Is that
actually the position?---1t looks that way.

Can you tell now or identify now whether any of ¢bowvere still engaged in the
practice at that stage, that is, October 20087 yBarrecollect?---That's 10 years
ago. Based on this document that you've giventm®uld appear that some of
those people were engaged in the practice in OcRdES.

Do you mean that those ones who were earning argeng revenue. Is that
correct?---Yes.

What about the ones that there doesn’t seem tdibara in respect of the — under
the actual column there?---So we have Dr Ben Leddbine Felito, Dr Max
Gazanto, Dr Simon Briggs, well, he was engagetadttime and as the document to
page 283 — sorry, our reference to it, he — Simogg3 was still engaged right up to
my departure in 2014. Dr Wendy Shiu, it appeats #amd Michelle Price — | think
Michelle Price was there for two days as a hygienis

Yes. Can | ask you this: in relation — just fdogson the expected profits, the
figure for the expected profits or the annual déslv figure, do you accept that that
could have been achieved in large part by work diyngentists other than
yourself?---No.

You don’t; why is that?---Different dentists woak different rates and do — and
diagnose differently and, so, historically througk time at the practice | was
definitely one of the dentists that was a — a Ipigiducer.

Sorry, when you say higher producer, do you melaiglaincome earner?---A high —
high producer — sorry, production meaning the arhofimoney that - - -

Yes?--- - - - was collected from my patients.
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Yes. But if you could encourage or persuade on wadevelop those other dentists
to achieve what you were doing or the service ybatwere providing that would
have an effect on the revenue generated by thaodestde do you accept that?---I
don’t believe all dentists have the potential takvas well as | did.

Yes. Is it part of your current job or functionrote, that type of consulting, getting
the best out of dentists?---No.

It's not. Isn’t that a part of the ultimate pati@xperience?---No.
No. We will come back to that in a moment. Iolutd ask you, now, to go to page
314 of your exhibit. Sorry, your Honour, could yeur Honour, could | tender that

bundle of documents.

HIS HONOUR: Yes. Just bear with me for a seowNwhat’s your view, Mr
Gibian? Mr Gibian?

MR GIBIAN: I'm sorry, your Honour. Look, | thinkhat the witness identified
them, so | don't think | object to the tender. dsjust asking whether we had been
provided in discovery with all of these reportnot. And I'm not sure that we had
seen these ones before. So whether we would waontpare them to — given
they're produced now to compare them to others tialve an opportunity to review
the others - - -

HIS HONOUR: Do you object to the - - -

MR GIBIAN: - - - if some point has been taken abthese particular - - -

HIS HONOUR: Do you object to the tender?

MR GIBIAN: No, your Honour.

HIS HONOUR: Thank you.

MR GIBIAN: | was just foreshadowing that we maiskvto take some short time
just to consider that issue | raise.

HIS HONOUR: The consolidated practice financesdults shown to Dr Moffet
being pages 1 through to 17 will be marked as éxRib.

EXHIBIT #R1 THE CONSOLIDATED PRACTICE FINANCIAL RES ULTS
SHOWN TO DR MOFFET BEING PAGES 1 THROUGH TO 17

HIS HONOUR: Yes. Now, you wanted to go to paté3
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MR DARAMS: Yes.

Now, Dr Moffet, this is an example of the tax ins®ithat was provided to you
during your engagement with Dental CorporationhisTs a tax invoice that was
provided to me.

Yes. |think you've annexed a number of similgrey of invoices in your exhibit,
that’s correct?---Yes.

Just — I'm not going to take you to all of themjugt want to ask you about one of
them and ask you some questions after that. dusd gou help me with the
amounts included in the tax invoice. So the totdllection for April ‘08, that first
line, 169,152.70 - - -?---Yes.

- - - do you know what that is in respect of?---Yes

What is it?---That would be the amount of moneydai patients seen by me.

Yes?---To Dental Corporation.

The “less lab fees for March 2008”, what are ladsfe What are the lab fees? Do
you understand what they are?---1 know what they ar

Can you tell us what they are?---Laboratory foab-fees is a short — a term short for
laboratory fees. These are fees charged by exteusaesses that provide dental
appliances. | use the word appliances like desfusgainers, orthodontic aligners,
crowns, bridges. And so, they are — that is areege incurred by the practice - - -

Yes?--- - - - in the treating of certain patierds dertain conditions.

Would it be fair to assume that those costs ordlepenses were in respect of
patients that you provided services to?---The &ds ffor March 2008 would — would
reflect on fees charged by laboratories for pasiseeing in March 2008.

Patients seen by you or - - -?---By me.

Yes. And then, the Dental Service Commission, @8,hat’'s the amount that you
received of the net collection amount; is thatect?---If that amount is 43 per cent

of the 160 then that would be what | received.

What's the third component adjustment for April,@833. What's that amount?---1
would have to refresh my memory on that.

Well, what do you need to refresh your memorystiot sure what it applied to.

You got that figure, it seems to be, from theseinawices every month, if I'm
accurate?---It applied for a certain period of timed then it ceased.
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Well, can you remember when it ceased?---I'm nog¢.sui can’t remember.

Well, just — I mean, it seems to be, well, a regplyment of — or do you accept it's
a payment to you of an amount of money?---It —lite-assuming it is. Yes.

Do you have no recollection now as to what that amas?---Well, it's $8333.
No. But what's it's in respect of?---1 — | don’ave any recollection as to what it is.
Was it - - -?---For.

Was it part of the transaction payment paid to iyoespect of the purchase of your
practice?---Is it mentioned in the agreement?

Well, I'm just asking you?---I'm not sure.

Okay. Now, | want to ask you about some other damis, so you can close that
folder.

HIS HONOUR: Thank you.
MR DARAMS: Yes. For the witness, please.

Now, Dr Moffet, just put that down. | just warmt @ask you a few questions before
we go to some of the documents in there. Eachdwamg your engagement with
Dental Corporation you prepared and submitted¢ohO your personal tax return,
correct?---Yes.

Those tax returns, did you prepare them yoursedidyou have an accountant
- - -?---1 had an accountant prepare them.

You provided the information to the accountantiepare the reports?---1 did.

You understood, didn’t you, that the informatioattyou were providing to your
accountant to prepare those tax returns had tofeat?---Correct.

Do you recall that when you had to sign off on ytax returns each year, there were
statements to the effect that you agreed or urmtmtghat the offences is if you
provided false or misleading information?---Correct

Could I ask you to go to page 59 of the bundleamfiusinents? The pages are
numbered in the bottom right-hand corner. Now, fuat the top of the page, it says
“taxation estimate for the year ended 30 June 20I8J you see that?---1 do.

So that would have included the last month and aft#007 and the first six months
of 2008 in which you were engaged by Dental Corjpom&---Yes.
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Can you just tell me — it says the date prepareceth 26 April 2018 — was that the
date you actually did your tax for that particwasar, or is that the date that this
document was printed off for you or provided to you - -?---This — this — sorry,
since this document was filed — and | — to the Aalistn Tax Office — and I'm
assuming that was done sometime closer to 2008tdiuy, this is the first time I've
seen this document with that date on it.

| guess what I'm asking- if you can help me whetbrenot your tax return for the
year ended 30 June 2008 was prepared earlierghisoy whether that date of 26
April 2018 represents something else?---I don’tWivehat that date represents.

Do you recall now whether you prepared your incéaxereturn for the year — ended
30 June 2008 closer in time, that is, around tkabp of time — June 2008/20097---
just said that.

You don't know?---1 — | - - -

Sorry, you did?---1 said that to you.

Yes. Okay. Could I ask you to go to page 657

HIS HONOUR: Sorry, which page?

MR DARAMS: 65.

HIS HONOUR: 65. Thank you.

MR DARAMS: Can | draw your attention to the compat there that says
“business and professional items schedule 2008"yadl see that? P1 — personal

service and income?---| see that line, yes.

And the box, then, is marked N; do you acceptsramho?---If that were — it's
marked “N”; | don’t know what “N” means.

So then | draw your attention to P2 where the digson of your main — main
business or professional activity is dental surgedm you see that?---Yes.

In P3, it says “number of business activities” 1 gee it's four. Are the business
activities for that year that you engaged in oljwvewing, timber hewing and forest
planting?---1 know that at that time | was engagegome timber investments.
Well, can | ask you to go to page 266 — sorry, 682s.

Are they the activities you say you were engagead that year? They just don't all
seem to be timber growing?---Sorry, what — theodiigee growing - - -

Yes?---Timber — forest harvest, forest plantingperé’s three.
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Yes?---And the fourth one would be dentistry, I'esaming.
HIS HONOUR: Sorry, page 2667?

MR DARAMS: Sorry, 66, your Honour. | did say 266d then | corrected myself.
| do apologise, your Honour.

HIS HONOUR: It's okay. That's okay.

MR DARAMS: Could I then ask — just so I'm clearg they just — page 68 — | just
want to go through these. That’s a rental propsehedule for a particular property
in Elizabeth Bay; you see that?---Yes.

The next page, 69, that's for a property at Pe®ites.

Page 70 — another property in Penrith?---Yes.

Page 71 — another property in Penrith?---Yes.

72 — a property in Penrith?---Yes.

73 — another property in Penrith?---Yes.

Another property in Penrith at page 74?---Yes.

They're just — | just want to get this clear on none of those properties are
properties that you used to generate or operaté yadve identified as your

business activities; that’s correct?---No.

No?---Sorry, no, they weren’t. They were rentaparties providing
accommodation - - -

Yes?--- - - - to residents of Penrith.

Yes?---Is that wrong?

Could I then ask you to go to page 82 — draw ytti@n&on to where it — the trade
says — “profession, trade or business income adddii®ns including primary
production”, and you've identified there businesBwity “dental surgeon”; you see

that?---Yes.

And then under the line “income”, see there “gros®me from business
sources”?---Yes.

Your professional fees from Marsden and Victoriagtice?---Yes.

And then dental draw from Dental Corp?---Yes.
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Now — and then there’s a gross business incomassr but you seem to have made a
significant amount of income that you — do you @td¢bat?---There’'s — it's an
amount.

Yes. In relation to the professional fees from 84kn and Victoria practice, was
that the name or — or, sorry, Marsden and Victahay're the streets at which
Active Dental was operating - - -?---Correct.

- - - prior to the engagement of - - -?---Yes.

And they are the locations where, after your engeege — or during the engagement
of you by Dental Corporation the practice operdteth?---Sorry, those are the
locations that | sold the dental practices to De@taporation.

And during the engagement, you — to the extentprouvided services, you provided
them from those practices at those locations?ritguily provided my services
from Marsden Street. Other dentists worked aMilseoria Road practice.

Yes. Now, then we see less deductions, and yadamified a number of categories
of deductions and then you’ve identified in yout taturn amounts in respect of
those deductions; you see that?---Yes.

Are you able today — well, | put this propositiowhat you’re saying to the ATO
here is that in earning that income from those $aarces identified under income,
you incurred these expenses. That's what youyaga is that correct?---What I'm
saying is that during that year — 2007 to 2008es¢hexpenses were incurred.

Incurred in respect of earning that income; is Wilaat you're saying?---They may
have all — there is no date applied to this, ascausee, so they're in — only a date
range of a year. These expenses may have prinagled before | sold my
business to Dental Corporation.

That’'s what | was going to ask you. Are you ablédentify now how many or what
part of those expenses were incurred in earningrbiessional fees from Marsden
and Victoria practice?---Now, this instant? Nanlhot able to.

Could I ask you now, do you accept that — are yula &8 say — no, | withdraw that.
Just thinking back now, and looking at this — thf@imation presented on this page
of your tax return, do you recall in the years pding your engagement with Dental
Corporation whether you completed tax returns f@ogxample, the period — so for
the year ending 30 June 2007 — where you carried similar — included similar
information in your tax returns?--- assume | wob&le, yes.

Just if I can go over the page, 83, you there Indemtified some of the — if you
accept this, you've identified there some of thpesses incurred in your olive
growing business. You accept that?---Correct.
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Page 84, you've identified the expenses incurregur timber hewing and also
your — | think the forest business?---Correct.

Likewise over at page 85. Now, | want you thegado page 97, please, of the
tender bundle. You see that this is your — wédirtof your tax return for the year
ended 30 June 2009. Do you see that?---1 do.

And I've got some similar questions, but | won’because | expect you will give the
same answer — but in relation to date prepared@®8 2018, you can't assist us
whether this tax return was prepared earlier thery---I'm — this tax return was not
prepared earlier this year.

Yes?---My assumption would be that this was the dzat it was prepared for you.

Yes. Do you mean produced in respect of the degoerders in this
case?---Probably.

Yes?---If that's the terminology.

Yes. Could I then ask you then to go to page &0d,we see there, again, in P1 and
P2, and the like, similar description of your mhirsiness activity. Or, in particular,
P2, being dental surgeon?---Yes.

You were still doing four business activities bgsen of what's set out in P3 that
year?---Yes.

Could I then ask you to go to page 120. On thgepa your tax return for that year,
we again see under the income other gross incamne fusiness sources. This is in
respect of your business activity as a dental surggou accept that?---Yes.

Professional fees from Marsden, Victoria practit®s017?---Yes.
Then the amount from Dental Corporation; you se¢?--1 do.

| want to ask you again, there’s obviously a muskdr amount this year from —
sorry, recorded in this year in respect of the Mars Victoria practice?---Yes.

You see that. Were you still in this particulanyeperating the Marsden, Victoria
practice?---No.

Do you have any independent knowledge now as todromhy you've recorded
income in that particular year from that practiedhave no knowledge, but I — I — |
could probably hazard a guess.

And what would that guess be?---Somebody paidréatment that they incurred
before | sold the practice to Dental Corporatioa date that fell into this financial
year.
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| see. Yes. That seems to be logical explanatiérttat would be my thought but

You don’t have any other explanation for it, thoghOff the top of my head, no.

Well, can | then ask you about the deductions. Nawm have again identified —
well, you accept this. In that year, end of 30eJ2009, you weren’t actually
operating the Victoria Marsden practice?---No.

No. So in respect of those deductions you've ifiedtin that — or that list under the
income there, they were all expenses incurredriniegthe income associated with
the Dental Corporation; correct?---Some of thogeeases could have been for
rental properties, or are they explained on angthge? I'm not - - -

Well, just — don’t guess about whether these exgengre for something. What I'm
suggesting to you is from the taxation returns yloatve provided to the — submitted
to the ATO, you've identified a number of expentfed you've incurred, and what
I’'m suggesting to you is that those expenses haea mcurred in earning the
income from Dental Corporation. What do you sayutthat?---Is there another

page - - -
No, just focus on my — on my question.

MR GIBIAN: Well, he probably just wants to lookthe document?
MR DARAMS: Well, no, he has asked me a question.

HIS HONOUR: Sorry, is there an objection or not?

MR GIBIAN: | was only — just if the withess wishi¢o look through the document,
he should be provided with that opportunity.

MR DARAMS: If he wants to look through the documhé& answer my question,
then feel free, Mr — Dr Moffet, sorry?---Can we lgack to your question?

Yes?---What was your question?

The proposition I'm putting to you, Dr Moffet, ikdt the expenses you've identified
there were expenses you told the ATO or the Comamies of Taxation in respect of
the year end of 30 June 2009 were expenses yotrgacin earning the Dental
Corporation business income?---These were expéhaeswould have incurred in
maintaining my standard and knowledge as a dentist.

Well, is that the answer you want to give to thegjion | put to you?---1 don’t have
the exact details of these, and — and this is 2808 what these receipts are. These
are cumulative expenses. Do you have them?
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Well, just in this, Dr Moffet, | get to ask quesim Let me put a number of
propositions to you. | asked you some questioferéabout your evidence about
being reimbursed for expenses being incurred bythetice. Recall those
guestions?---Mmm.

Yes. You've given some evidence and | will coméhtem in a little bit more detail
in a moment?---Sure.

So you will get the opportunity. But you submiti&xpenses for costs you say you
incurred; correct? To Dental Corporation?---1.did

You were reimbursed for those costs - - -?---1 did.
- - - or expenses?---l was, yes.
You're not saying that those costs are reflecteukire, are you?---No.

No, because that would be double counting or samg#dong those lines, wouldn’t
it?---1t is.

Yes?---It would be. It would be.

And so that these expenses here, you agree witkvare,other or additional
expenses that you — we accept this is being trbthyou incurred in generating that
income for that year. Do you accept that?---Yes.

Yes. That's certainly the position you've indichte the Australian Taxation
Office?---Yes.

You don't resile from that position giving your eeince today?---My thoughts are
that these things here, some of these seminarsadttanded were related to business
development outside of the practice of dentistryental Corporation.

Are you saying that that wasn't incurred in earrtimgt income; is that what you're
now saying?---I'm sorry?

Are you now trying to say that that expense —dt tivas an expense, that that wasn’t
incurred in earning that income?---What I'm sayisghat if | attended a seminar on
my own time that made me more knowledgeable oméi@h investment, then that
would be a tax deductible expense but not one alidenhtal Corporation.

It would be one deductible to — if you were coninguoperating a business as a
dental surgeon in that particular year, that wdnddleductible; you accept that?---If
I was —if lwas - - -

Well, you were - - -?---Sorry, you lost me on that.
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Yes. Are you saying that, using that as an exangoleg to a seminar, are you
saying that that’s deductible because you're oatBidntal Corporation, all the work
at Dental Corporation, that's an expense you iregliin operating a dental business?
Do you - - -?---No.

No. So which one of these are the — in this paldicyear, which one are those are
the seminar you were talking about?---Well, therethere are — down there you can
see $3491 - - -

Yes?--- - - - worth of seminars.

Yes?---They may not have been dental related sesimd they were related to
income production.

See, what | want to suggest to you is that theyewelated to the income you've
identified above; do you accept that as a projpo&tt--No.

No. Now, can | ask you now to go to page 130.sT$iyour income tax return for
the year ended — or the start of your income taxmefor the year ended 30 June
2010; do you see that?---Yes.

And could | ask you to go to page 131. Now, | prant you to just draw your
attention to the line that says “business incorb&?,156; do you see that?---Yes.

| just want you to note that figure for a momeAnd then | ask you to go to page
138. Again we see the familiar identification @iuy main business activity or
professional activity that year; do you see thBeéhtal surgeon?---Page 138.

Yes?---Where is — oh, P2?
Yes?---Sorry, yes.
And then if we then go to page 155?7---Yes.

We see the — here, again, the similar informatitomfthe preceding — or the similar
page from the preceding — as the preceding yearshis year you only identify the
business source’s income as the Dental Corporatitount; you see that?---Yes.

And then | just want to come back in a moment astl jagain, there are a number
of, again, deductions. | want to suggest to yau what you've told the ATO in that
particular year for that financial year, that tivegre the expenses incurred in
generating that income from — or that businessnreaentified in the panel above;
do you accept that?---Yes.

The income, the gross business income, they arantloeints paid, obviously, by the
respondent to you; correct?---Yes.
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And a similar question in relation to deductiomsine of those expenses there were
expenses that you were reimbursed for; corre@®@rrect.

Do you accept that that — and | just want to drawryattention to the net business
income, 514,1567---Yes.

If I could just ask you to go back to page 130.

HIS HONOUR: 131 I think it was.

MR DARAMS: 131, | apologise. You accept that figeire 514,156 on page 131 is
the same figure — or is a representation or réetise same figure on page 155;

correct?---It appears that way, yes.

Well, there’s no other explanation that you areraved for that figure; is that
correct?---No.

Now, | want you to skip ahead a few pages to 2&hge. Now, this is your — are
you there?---I'm here.

This is your tax return or the start of your tatura for the year ended 30 June
2013?---Yes.

So this is the first year after the end of yourellywincludes part of the expiration of
the five-year first engagement; correct?---Yes.

And | ask you to go to page 2297---Yes.

| just draw your attention to the line, businessome negative 35,475; do you see
that?---Yes.

Now, | want you to go to page 255, would you, pea®r, sorry, if you could go to
page 236, please, first?---So which page do you warto - - -

Page 2367---236.

And, again, just — you've identified for that pattiar year that your main business or
professional activity was dental surgeon; do yesithat? P2 again?---Yes.

Likewise, you're still doing three other activitidsat year?---Yes.
Is that correct? Could | ask you to go over pagjg?2 Just — the first activity one is
dental surgeon and it says there in referencertograhip or sole trader there’s an

“s”. Do you see that?---Yes.

| want to suggest to you that means that you'vatifled that you were operating as
a sole trader; do you accept that?---Well, | wasperating as a partner.

.NSD2285/2017 26.9.18 P-43 D.R. MOFFET XXN
©Commonwealth of Australia MR DARAMS
Bupa HI



10

15

20

25

30

35

40

45

You've got a similar identification in relation y@ur forest planting and your timber
joinery. Had the olive growing stopped at thagst&--It must have.

Yes. Does that mean that it would just go back &md this is just for my
clarification — that the reference in P3 to foutiaties that year might be
incorrect?---In that it says four instead of three?

Yes. Yes?---1 don’t know.

Can I then ask you to go to page 2557?---So theregerence to olive growing on
256.

Is there? | see. Yes, | see that. Maybe thecumacy might have been in those
preceding pages not identifying the olive growirigut if we can just focus back on
255, please?---Yes. 255, yes.

So you identify in that year gross income from hass sources, again, Dental
Corporation. This is the dental draw; is thateot?---1 assume so, yes.

Was there any profit share that year, do you reeall013?
Yes?---No.

No. And so, again, you’ve identified what you'edling the ATO were the expenses
incurred in that year in respect of earning thabme; you accept that?---Yes.

| just want — can you help me out about with time Dental Corp income
adjustment. What's that?

HIS HONOUR: Sorry, where is that?---That'’s - - -

MR DARAMS: Other — under other expenses, theseé@me down. It's 291,125.
HIS HONOUR: Yes. Thank you.

MR DARAMS: Can you tell me what expense you'vairied that year?---This
would be the — as put forward by Dental Corporatmme, this was — this would —
this was claimed as part of the — the loss adjustme

So just — let me put this again. You say - - Sofry, I’'m not an accountant.

Well, you've signed off on these as being accuaatd correct?---Based on the
information that Dental Corporation gave me and tigave my accountant from

Dental Corporation.

Yes. Yes. Aren’t you saying this? You're sayifidr Taxation Commissioner, in
respect of that business income of 407-odd thoudaHdrs this year, you need to
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take off this expense of 291,125 that I've incunredarning that because it's an
expense that I'm being charged”. Isn’t that wha'ye saying?---We're talking
about something that happened five years ago amgtlll having memory
difficulties in recalling the exact wording of tkerrespondence from Dental
Corporation about it.

Well, 'm not asking you about any correspondemoenfDental Corporation. I'm
asking you about the figures you’ve put in yourat#on returns?---Yes.

Well, what I'm suggesting to you is that you totetATO, or a representative of the
ATO, “Well, in respect of that business incomettwait particular year, here’s an
expense that | want you to deduct because it'sxparese | incurred in generating
that business income”. Do you accept that?--dinexpense that | incurred in
generating that business income.

Yes. And all of those other expenses that aretiftlsshin the deductions, they were
all expenses you incurred in that particular yaagenerating that business income;
correct?---No.

Are you saying that you've claimed an expense foardicular financial year that
you didn’t incur in earning that income? Is thdtawyou're saying?---1 — as | said
previously, | claimed expenses here for businesgaveren’t generating income.

So what were the other businesses that weren'rgemg income that year that you
were operating?---I was starting a consulting besssn

As | — can | — | understand — so | can understhacetvidence you've just given, are
you saying that — saying to the ATO, “Look, there a some of these expenses
weren’t actually incurred by me in generating thisome, but | still want to a claim
a deduction for them”. Is that what you're sayimgavould have to find out exactly
what those expenses were.

Well, do you want to stick to that evidence youjust given?---Sorry?

Do you want to maintain that evidence you’ve juseg?---1 was suggesting that
that could possibly be what itis. But | don’t- -

Well, 1 don’t want you to - - -?---1 don’t have tlexact information in front of me.
You've given me a summary.

Well, I'm just asking you about your tax returnedavhat I'm suggesting to you and
the proposition I'm putting to you is that these all expenses that you incurred, or
you've told the ATO that you've incurred in earnitigit business income for that
particular year. You can either accept that or ridtat’s the proposition.

MR GIBIAN: Well, the witness has answered thegjiom and he says he doesn’t
know what the expenses are.

.NSD2285/2017 26.9.18 P-45 D.R. MOFFET XXN
©Commonwealth of Australia MR DARAMS
Bupa HI



10

15

20

25

30

35

40

45

HIS HONOUR: | will allow the question.
THE WITNESS: Sorry, can you repeat the question?

MR DARAMS: The question — my proposition — andiyean either say “yes” or
“no”. You can agree with it or disagree with ithe proposition I'm putting to you
is that the expenses you've identified there apsdhyou told the ATO in relation to
that particular year end to 30 June 2013 were esggepou incurred in generating
that business income of $407,396?---The wordingetkays “other business
expenses”. So does the “other” apply to expermeadpes it apply to “business” —
other — is it another business or is it - - -

Dr Moffet - - -?---another expense?
Dr Moffet, these are your tax returns. These ang yax returns that you agreed
with my question earlier had to be not including &se or misleading information.

Do you accept that?---1 agree.

That was your evidence?---Yes. You're asking meetoember what adds up to that
from - - -

Well, what?--- - - - five years ago. | can't- - -

What I'm asking - - -?--- can’t - - -

What I'm asking - - -?---1 can't tell you - - -

What I'm asking?--- - - - exactly.

Sorry. What I'm asking you, Dr Moffet, is do yoave — other than speculation or
supposition, do you have any evidence that is aopnto the proposition that | put to
you that these were expenses you incurred in gemgtaat business income in that
particular year?---You made reference to a page - -

Dr Moffet?--- - - - that qualified me for primarygducer. Did you — didn’t you refer
to a page where income was generated — some &f ¢kpenses may have been

related to that.

Well, again, | don’t want you to give evidence tlsaspeculation or supposition on
your part. What | want you to - - -

MR GIBIAN: Well, | object to that. The witnesarm answer the question as best
he’s able to do.

HIS HONOUR: What I think | will do, Mr Darams, Iswill just adjourn for a few
minutes, which will allow the witness an opportyrid go through his return/
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MR DARAMS: May it please.

HIS HONOUR: And rather than speculating, if tieome other expense he can
identify it.

MR DARAMS: Yes. That's appropriate.
HIS HONOUR: So can you just adjourn the courilusay, 12.307?

MR DARAMS: May it please the court.

ADJOURNED [12.20 pm]

RESUMED [12.33 pm]

HIS HONOUR: Yes.

MR DARAMS: Dr Moffet, having had an opportunigould you identify — were
you able to identify any document or page thatsésgP---No.

| want to draw your attention the reference, dejptem, do you recall now what that
was for? So this is on page 255?---No.

Could I ask you to go to page 265 and could I ¢inatv your attention to — this is a
page for your depreciation schedule, do you adtegp?---I1t looks that way.

And just draw your attention to a group which ientfied as seven — Dental
Income?---Yes.

It appears that you're saying to the ATO that yelClaiming depreciation of 1592 in
respect of computer monitor and keyboard, do yaepicthat?---Yes.

Yes. Now, could I ask you then to go to — and hefbre we leave 255 — so the
proposition that | did put to you before and | wasnre whether you answered it
and | understood you wanted an opportunity to aersihe documents before
answering, but the proposition | put to you is thwaiat you were telling the ATO in
respect of that — that income year ended 30 Juh®, 2@as that you incurred those
expenses identified in the — under the less deshgtox in respect of earning the
business income of 407,396, do you recall thatat'$hhe proposition, do you agree
with that?---And that was your proposition?

Yes. Do you agree with that?---Do | agree with - -
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My proposition that — well, 1 will go back one. &lexpenses you've identified there,
they were expenses you incurred in earning thannecin that year, correct?---These
are totals of expenses that | incurred in the geaing June 2013.

In respect of earning the income that you've iderttias the business income of
407,396, do you accept that?---I'm assuming thes, is correct.

Having a look at the documents and given the oppdyt, you haven’t been able to
identify any other income which those expensesealated to, have you?---I'm not —
Mr — Mr Darram, sometimes | walk into my pantry drttink | should be in my
fridge, your Honour. Sometimes | walked aroundhoyse looking for my car keys
and | can't remember where they are. I've gotthdiawith dementia. He had a
sister and a brother with dementia. And | find iylime of questioning as to why —
how | can remember things from documents filedysiars — five years ago without
adequate representation and evidence as to wisd thonbers mean — | find that
challenging.

HIS HONOUR: Well, Dr Moffet, your job is to answguestions. If you can’t
answer a question, you say so. Can we resumedhs-examination.

MR DARAMS: We will, your Honour.

Could I ask you — I've just got a few more questiabout these tax returns, Dr
Moffet, and then | will move on. But could | as&wto go to page 298 and again,
this is the start of your tax return for the yead 80 June 2015, do you accept
that?---Yes.

Could you go to page 2997---Yes.

You've identified there as — in the line Businassdme — 136,213?---Yes.

Yes. |just have you note that, please. And thesk you to go to page 308. | draw
your attention once again to P2?---Yes.

You see there you're identifying again as your niaisiness or professional activity
for that year as dental surgeon?---Yes.

And then if | can then ask you to go to — welhihk, can | ask you then to go —
you've identified a number of business activitieattyear as four?---Yes.

You see that. Go over the page — 309. You sestfptanting. That's the same
forest planting you've identified previous yearsYes.

Then timber hewing?---Yes.

And then the third activity is — this is a new doethis year, isn't it, writer?---Yes.
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Yes. And then could | ask you to go to 328 — p32f.
HIS HONOUR: Sorry, which page, 328?
MR DARAMS: Page 328, your Honour.

And — so under the income ..... Dental Corporatibe amount there, that’'s again,
the amounts that are paid to you in that particydar by the respondent?---Yes.

Referring income, you've identified this under yeuon the main — or the dental
surgeon business. Is that income referable tcatisatgery work you did in that
year?---I'm not sure.

What's referring income referred in respect of thes'm not sure.

Can you recollect now whether in that financialry#laat is, ended 30 June 2015,
you engaged in any other work for which you wergl paremuneration — or paid an
amount of money of 95507---1 left working Dentalr@aration in 2014, so there
were six months of that financial year, 2015 — dapthrough to June that I could
have engaged in other income generating processes.

Could I suggest this to you that to the extent yloat did and given you can’t now
recall what referring income is a reference tdoiesn’t appear that in those six
months that you engaged in anything or a busirtegsatas that significant or
memorable, do you agree with that?---Sorry. | terl’did engage in businesses that
were significant and memorable.

Were those the businesses which you have idenaealdental surgery — or dental
surgeon, sorry, and for which that referring incamlates?---No.
Okay. Well, just in relation to referring incomePwould need to see the receipts.

Yes. | will come at that another way. | want tmgest to you that to the extent that
you've identified expenses under the table lessickBuhs for that particular year, |
put this proposition to you, that they are expeiisaswere incurred in earning the
business income from Dental Corporation, what do say about that?---No.

No. You don’t accept that?---No.

Why don’t you accept that?---1 can’t imagine thdvertising copywriting would
come under a Dental - - -

So we're talking about - - -? - - - Corporationonae.
Okay. So take that one out. So that could posbiblreferable to referring income?

Well, it could only be referable to referring, douwaccept that?---I'm not sure what
referring income means.
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Well, if you don’t know what referring income meagsu can’t be certain that
advertising copyrighting is referable to that in@at all, can you?---Didn’t | just
answer that?

Well, see, what | want to suggest to you — wel thiat these expenses you've
identified or the deductions, they were expensessay you incurred in generating
that business income from Dental Corporation?---&redreferring income.

Can you help me — can you assist us with whathergetexpenses are associated
with referring income?---1 can’t recall.

Okay. Dental Corp income adjustment, can | drawr ydtention to that — that
line?---Yes.

That’s not associated with the referring incomet?s-I'm not sure.

Is that an honest answer, doing the best - - bt sure is an honest answer. I'm

Is that the best you can do today?---That’s thé¢ besn do today.

Well, let me put this proposition to you. You inded that expense in the preceding
year, do you accept that — well, the previous year expense of that type?---An
income adjustment to Dental Corporation?

Correct?---If it was there, it was there, yes.

Do you not recall that line of questioning we jugnt through a short time
ago?---Yes.

In the year before — sorry, in the financial yeaded 30 June 2014 you recall that
you included an expense Dental Corp income adjugfreYes.

The only income that you recorded in that - - -

MR GIBIAN: | think it was actually the year endirfil3 that he was asked about.
MR DARAMS: | stand corrected if that's right.

MR GIBIAN: Nothing went to ..... ---

MR DARAMS: No, no.

MR GIBIAN: - - - for the purpose of that question

MR DARAMS: You are right.
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MR GIBIAN: For correctness.

MR DARAMS: | accept that. For the year ended206(t in that year there was no
referring income. Do you accept that? The yededr80 June 2013?---Did it say
referring income on that page?

Well, you can take it from me it didn’t. What | mtato suggest to you then is that
the expense Dental Corp income adjustment in thegreded 30 June 2014 is an
expense you have claimed is referrable to the imcgemerated by you from Dental
Corporation. Do you accept that proposition?s-ltigical. Yes.

Yes. Because it doesn’t seem logical that it wdnddeferrable to referring income,
correct?---No.

Again, can you tell me now — can you tell the caumtv what that expense Dental
Corp income adjustment was, or you don’t recol&st more?---1 don’t — | don'’t
recollect the exact terminology of what it related

Yes. And again, you just — could | ask you to ragpreciation. Do you see the
$17767?---Yes.

Can | just ask you to go to page 377 — 337, myapes, 337?---Yes.
And then do you see in group 7 “dental businessy®s.

Do you accept it's another asset that you're degtieg that year in respect of the
dental business?---Yes.

And that’s the dental business from which you wetke income from Dental
Corporation. Correct?---Yes.

Yes. Now, | want to put this proposition — or anher of propositions to you, Dr
Moffet, that — do you accept these, that for eddh@income tax years during your
engagement with Dental Corporation and for whict seceived payment from
Dental Corporation, you have told or representeiti¢cATO that that income was
from a business you were operating that you desgdrds a dental surgeon. Do you
accept that?--- was employed as a dental surgeon.

Is that the answer you want to give?---l don’t &edi | was operating a business as a
dental surgeon.

Isn’t that — that’s my proposition that I'm putting you, that that's what you have
represented and told to the ATO in those documdntsyou accept that?---1 was
working as a dental surgeon and | paid the taxhenrtcome base that | earned.

HIS HONOUR: Dr Moffet, the question has beentpugou twice. Can you please
answer the question that was put to you?---Sorry.
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MR DARAMS: Do you remember the question?---Can yepeat it again.

Yes. That — the proposition | was putting to yoasvthat for each of the years of
financial taxation years during which your engagetwath Dental Corporation
extended and for which you received payment fromt&leCorporation, you have
told or represented to the ATO that that incomenfidental Corporation was from a
business that you were operating described astaldemgeon. Do you accept
that?---If that's what I've represented to the Afi@n that's what I've represented to
the ATO.

See, | want to put this to you based upon the egelgou’ve given earlier is that
what you told the ATO in your tax returns for thgsars was correct. Do you
accept that?---As far as | was led to believe, yes.

It was correct because you understood that it wbaldn offence to provide false or
misleading information to the ATO?---The informatibprovided to the ATO was to
the best of my knowledge at the time.

And your position now under oath is that you weoein fact operating or
conducting a business as a dental surgeon eablsH {ears. Is that what you're
saying now?---Yes.

You say you were doing that as an employee ofédhpandent?---Yes.

Your Honour, I'm not quite sure what — when youmidar proposes to sit. | was
going to move on to another topic now.

HIS HONOUR: Right. We will adjourn until 2.134ow much longer will you be
roughly?

MR DARAMS: | will probably be another — | thinkbaut another hour or — proceed
through — there’s a few other things | have to cafe

HIS HONOUR: Thank you. We will adjourn until 3.1

<THE WITNESS WITHDREW
ADJOURNED [12.49 pm]
RESUMED [2.19 pm]

HIS HONOUR: Mr Darams.
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MR DARAMS: Yes.

HIS HONOUR: Dr Moffet, can you resume your seathie witness box and if | can
ask the court officer to re-administer the oath.

<DAVID RODERICK MOFFET, RESWORN [2.19 pm]

<CROSS-EXAMINATION BY MR DARAMS

HIS HONOUR: Thank you, Dr Moffet. Please takeeat.

Dr Moffet, you accept, don’t you, that there’s nmoyasion in the services agreement
which — set out that you had to provide the demtisérvices under the service
agreement on any particular days or number of dajlse week? And please feel
free to go to the services agreement if you waP-tblow, which section was that?

| haven’t indicated a section?---Sorry, | haveatén I've found it. There was
nothing in the services agreement that | can reneeisdying which days that the
practiced need to be open.

Yes. And at no stage were you given any dirediipiental Corporation that you
had to keep the practice open on particular daigd®s:n hours or something like
that?---No.

No. It's also the case that you decided the dags which you would work.
Correct?---1 continued working the same days thetd before | sold to Dental
Corporation.

HIS HONOUR: That's not an answer to the questi@an you answer the question
please.

MR DARAMS: You determined the days upon which yeould work during the
engagement with Dental Corporation?---Yes.

You determined, in respect of those days, thatdemided you wanted to work, you
determined when you would start on those particddgis?---Yes.

You determined when you wanted to take any pagrdoleak on any one of those
work days, whether it be for lunch or smoko or stinimg?---1 don’t smoke.

Sorry, | was using that in the colloquial senseny Ather break during the day?---If |
got a break, | was lucky.
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And do you recall now for each of those particykears of your engagement how
many weeks vacation you had each year?---No, ltdenall.

If I said to you that at least in 2011 you had JeWs vacation, that sounds about
right, doesn't it?---No. | — 1 don’t recall havirgat.

Well, let me show you a document — actually, befate that,
ultimatepatientexperience.com — that’'s a webssi#t it?---1t could be.

Don’t you write a blog?---I do.
Do you post — don’t you post that on theultimategpaexperience.com?---That's —
you've just named a second dotcom URL addressetonie that you just named

previously.

Well, which website do you publish your blog onPpublish my blog at
theultimatepatientexperience.com.

Sorry, it was my error that | didn’t include
theultimatepatientexperience.com?---Correct.

| see. Thank you for correcting me. What abongpert called Ultimate Dental
Report. You're familiar with that?---Yes.

Would it surprise you if | — sorry, would it surpe you if someone was able to
access theultimatepatientexperience.com, clickoomedinks and able to download a
page referring to the Ultimate Dental Report. \Waihlat surprise you?---No.

No. That's something that you've — that is, thdigfto access
theultimatepatientexperience.com and click on paldr links to identify this report

— Ultimate Dental Report — that’'s something that’ye arranged to occur. Is that
right?---Yes.

You want the public to be able to access that vielasid access that
information?---The public can, yes.

Yes. Are you in control of the website theultinggentexperience.com?---Yes.

And you are able to access it and control whatrmédion is put on
there?---Through other parties, | can, yes.

| want to show you a document. At this stage fastiliarise yourself with those
pages, please?---Yes.

The information contained on those pages, doeddbktfamiliar to you?---Yes.

That'’s information that you've composed at somgesia the past?---Yes.
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You've organised to have that accessible from wedisite,
theultimatepatientexperience.com?---Yes.

Now, | want to draw your attention to page 2. i gee the first paragraph that
says:”

Inside this free report —

can | just stop there. What's the free report y@talking about?---It's a report that
dentists can download so that they can improve thesital practices.

Is that — have you referred to — | will come bé&zkhat in a moment. | just want to
draw your attention to the paragraph below thathisays:

The secret weapon I've been using since 1996 atloneto personally build
$1,826,445 last year working only four days a wieekhirty-seven and a half
weeks.

And then you — in brackets:
While | was vacationing all over the world the athé weeks.

That there - - -?---Yes

- - - | want to suggest to you that that’s a refieseto 2011; what do you say about
that?---Could be. Yes.

All right. Let me show you another document, themassist you with your memory.
Now, can | just ask you to again look at this 1@gdocument?---Yes.

So the information contained in that document |iv& handed to you, that’s
information you're familiar with?---Yes.

It's information you caused to be accessible framwebsite
theultimatepateintexperience.com?---Yes.

It's information that you authored; is that cotfee-No. |- - -

Well, when | say “authored” you were responsibleHaving that information
included or accessible from the website?---I digvrite it. | didn’t author it, but it
was - - -

Well, who authored it?---It was written for me bg@pywriter.

Did you tell them the information to be includedt®--I gave them the information.
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Yes. Well, you gave them the information whiclomspage 2; did you not?---Page
2 of which report?

That document I've just handed you?---The last one?
Yes. The 10-page document?---Yes. Got you. Yes.
This information in particular:

In 2011, my last year of working full time —

just stop there. 2011, that’s in the period offthst engagement; you accept
that?---Correct.

Continuing:

- - - | billed my clients for a total of $1,826,445
Stop there?---Correct.
That information is what you gave to the copywfiterYes.

What I'm suggesting to you is that in relation battfirst document | showed you,
the four-page document, that the reference toaimatunt of money in this longer
document is the same referenced as the amountméymo the shorter document;
do you accept that?---Yes.

So what I'm putting to you is that in relation teetshorter document, the first
document, what you're talking about there or tharyeu were talking about there is
2011; do you accept that?---Yes.

Yes. So let’s just go back to the shorter docurréetfirst document | showed you.
The 15 weeks vacation you took in 2011, you decudleen you wanted to take that
vacation, correct?---1 decided when | was absemhfthe practice. Yes.

Yes. And | want to suggest to you that you dige@éek the consent or authorisation
of Dental Corporation before deciding to go onakirtg that absences from the
practice?---No. That wasn’t a requirement of mgagement with them.

No. That's all right. Now, during your engagemantelation to the patients you
saw, Dental Corporation didn’t say or direct yoors these lines that you could
only see a particular type of patient. And by thaiean you could only do — | don’t
know what the proper term is now, but | call therades — you could only do braces
work, did they?---Dental Corporation did during tivae that | was engaged by them
— sorry, apply some restrictions to the types tiepés - - -

Yes. Just - - -?--- - - - | could see.
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Well - - -?---And the procedures | could do forrthe

Okay. Well, where do we see that in your evidernel® in an email from Alison
Coates to — copied to Joanne Kelton sent to JandyB¢éhe practice manger, saying
that all new patients had to be seen by Dr Alpakkaand | that | was to see no
more new patients.

Okay. So is there — so is that the only evidehag you're referring to in response to
your last answer to my question?---There may berakidence, but you said there
was no evidence. That is one piece. One is nmane mone, SO - - -

Just in relation to the services or the work toguds, this is my question, focus on
that, Dental Corporation at no stage during yowagiement with them did they say
you could only do this type of work, or you couldlydo that type of work in
relation to patients, did they?---That would bedi&ytheir scope as — of ownership.

Is that a roundabout way of saying, no, they dido'that?---They didn’t tell me
what to do and what not to do on patients. Thesewedentists.

| know that they didn’t tell you how to do a filjnor how to — is it fix a crown or put
in a crown or something along those lines. | kribay didn’t do that, but whether or
not you could do that work or not do that work tlikgn’t give you any direction one
way or the other in respect of that, did they?-ataeCorporation didn’t look at the
diagnoses that | made on patients.

You determined what work would be carried out ilatien to a particular patient,
correct?---As they needed. Yes.

The patient needed?---As the patient needed.

You determined, didn’t you, whether or not you vemhto do that work for a
particular patient?---As a healthcare practitiatisrmy responsibility to treat
patients.

Yes. But are you saying that — and help me on+lsige you saying that if a member
of the public came in off the street and they hautal work that had to be done, you
couldn’t reject that work?---No. I'm not sayingath

Okay. Are you saying that as a health practitigmer believed it was your
professional obligation or duty to carry out thatriwfor a patient if they asked for
the work to be done and you could do it; is thaatwou're saying?---No. I'm not
saying that either.

All right. Now, in relation to the amount that yobarged or decided to charge a
patient, you were the person who could dictate @h@adunt, correct, for the services
you provided?---Yes.
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At no stage during your engagement did Dental Qatmn say, “Here’s a list of
fees that you have to charge when you do this Weodtrect?---No. They never did.

All right. | want to ask you about — can you gak#o the longer document there,
the 10-page document and draw your attention bathkat information on page 2. |
think you agreed with me that the information il 20“My last year of working full
time | billed my clients for a total of” — the anmtuof money there, the one million
eight - - -?---Yes.

That'’s information you gave to the copyrighter;rreat?---Correct.

This next part, “Nearly $2 million” — again thaftsformation you gave to the
copyrighter?---Yes.

This information here, “And | didn’'t have to workazy hours or rush out in the
middle of the night for emergency calls or sellmgerpriced or unnecessary
treatments,” again that’s information that you gewéhe copyrighter?---Correct.

That information is true?---1 didn’t do emergen@lls. | didn’t rush out in the
middle of the night for them. The definition obey might be — what would you
define crazy as.

Well, | get to ask the questions and it's your mfiation?---Sorry.

And you've included in there you didn’t have to Wwer | withdraw that. Let me put
this to you — what you're saying to the publichattin order to earn that money in
that particular year 2011, “I didn’t work crazy heu In fact | worked four days a
week for 37 weeks of the year.” It's effectivelyat you're saying, is it not?---No,
it's not. | think the 37.5 weeks of the year ig you divide that is — if you multiply
that by four is the number of days | worked in yiear.

Well, let’s just use that — use that maths ther@il. You — if — correct me if I'm
wrong about this but one of the complaints you makelation to the second
engagement period, ie, after the first 12 yearsrrysfirst five years — was that you
were expected to collect $900,000; correct?--A'dknow whether that was a
complaint.

So in relation to the — in relation to that $90@0Eollecting that, it seems on these —
| withdraw that and | apologise. It seems to meéhmse figures here that even if the
— you didn’t increase any of the fees that you vedr@ging your patients, in order to
bill your clients — I'll come back one — in orderhill your clients at about $900,000
you perhaps worked half the time you had to dodhl2 would you agree with
that?---That’s your deduction, not mine.

What's wrong with my deduction on that — those at thaths based upon
2011?---You're talking about the agreement for y&a013 - - -
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Well, I'm just - - -?--- - - - where the goal wast $or 900,000?
Yes?---That was working three days per week.

They were the days that you wanted to work in pieaitod of time; correct?---They
were the — that was the employment arrangemerganised moving forward - - -

You - - -?--- - - - after the five year term was up

Isn’t it the case that you had decided that yoy eryou only wanted — for your own
reasons you only wanted to work three days a weekrect?---That was my request

Yes?--- - - - in negotiations.

Well, let me — let’s just work on these 2011 figurd.et’'s assume that you didn’t
increase the prices for the patients that you s&ssume all other things are equal
for similar type of services, even if you worked&@W a half weeks per year you
would probably only have to on those figures wdrskat two days per week; do you
accept that?---No.

Why don’t you accept that?---We're talking abouta year time difference?

Mmm?---So during that two year time difference blodding — do | have permission
to talk?

Well, you answer the question?---Or are you gomgut me short? Sorry. The —
the two — in that two - - -

HIS HONOUR: | bet your — Mr — Dr Moffet, that wascalled for, with
respect?---Sorry.

You'll find it much easier if you just answer thaastions which are put?---Okay.
Yes, sir.

MR DARAMS: You don’t have to agree with my progas, Dr Moffet. | just
- - -?---1 don’t agree with it.

Okay. And — and — okay. Can | just ask you tleegd back to the smaller
document that I've handed you up — the four pagaio@nt and take you to the top
of page 3. You — this reference here — “How toststently increase your prices.
How’s 10.5 per cent per year on average while metgi90 per cent of your clients
or more,” again that’s information you gave to tdopyrighter?---Correct.

That was correct information?---Correct.
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Does that — what you say there or what informayiom've given to the copyrighter,
was that based upon the period of time up to, &etis 2012?---No.

When was that based to?---1 based it on a periditngf from 2002 to 2008.
Could I tender both of those documents, your Honour

HIS HONOUR: Yes. They're evidence as to whes thformation was available
on the web.

MR DARAMS: Sorry?

HIS HONOUR: When this information was availabtetbe web or the internet or
whatever you call it.

MR DARAMS: Yes.

HIS HONOUR: | know it relates to 2011 or so tiw&dence is but you could
publish something in 2018 as to what happened 1120

MR DARAMS: Yes. Perhaps I'll ask some questiabsut that.
HIS HONOUR: So I just don’t know.

MR DARAMS: | think the short answer is there tsat the moment. Dr Moffet,
can you — can you give us any evidence as to whesnnformation was available for
access by the public on the ultimate — theultimgiegence.com website?---My
thoughts are that the four page document was daila 2013 and the longer
document was taken from a website that was upasteae start of, | think, 2017.
Those are my recollections.

Can you recollect when that — sorry, do | undetgour last answer that the
information in the longer document was availabtafr— or available for access for
the public from 2017?

HIS HONOUR: No, he said it was updated in 2017.

MR DARAMS: That’'s what I'm trying to ask — if thia what he means by
updated?---The longer document is a downloaded iteetbait was — that appeared in
2017.

That's what | mean so from 2017 one — a membenepublic could access the
website theultimateexperience.com - - -?---Sure.

- - - and access this information there?---Yes.
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Yes. Whereas the shorter document, that was ableeseme years before that from
the internet; is that correct?---Correct.

Yes.

HIS HONOUR: Well, Mr Gibian, is there any objextito the tender?

MR GIBIAN: No.

HIS HONOUR: Thank you. Well the — what has bdescribed as the shorter
document being the four page extract availablehennteb as from 2013 will be

admitted and marked as exhibit R2. The longer o being a 10 page document
available as from 2017 will be admitted and marks@xhibit R3.

EXHIBIT #R2 “SHORTER DOCUMENT” — FOUR PAGE EXTRACT
AVAILABLE ON WEB FROM 2013

EXHIBIT #R3 “LONGER DOCUMENT” — 10 PAGE DOCUMENT
AVAILABLE FROM 2017

MR DARAMS: Dr Moffet, do you have the bound docemhthat | provided to you
some time — or before the luncheon adjournmertieniitness box?---1 have it.
Now, | just want to ask you a few questions. Yollilsave an ABN; correct?---I do.
The ABN that you — do you still use your ABN at thement?---1 don’t know.

Do you render tax invoices at the moment?---No.

Have you rendered tax invoices with that ABN omithe last 12 months?---What
month are we in? September. No.

When was the last time you recall issuing a tawice using that ABN, your
ABN?---1t would have been in — the day | finishedgicing dentistry, which was
July 2017.

Yes. So just outside the last 12 months. Abounhb#éths ago?---14 months, yes.

That ABN was the same ABN that you had tax invoisssed under — during the
whole period of your engagement with the resporittei@@orrect.

Before your engagement with the respondent, yod aed issued tax invoices under
that ABN too, didn’t you?---Correct.
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Can you recall for how many years before your eegant with the respondent you
were issuing tax invoices under that — using tHAN&---For as long as ABNs were
required.

It's true, isn’t it, that you were issued your ABiNabout January 2000?---1 can’t
recall when it was.

Were you issuing tax invoices and using your ABi¢, ABN you used during your
engagement with the respondent, when you were tipgithe Victorian Marsden
Street practice?---The invoices to patients boreABiX.

Yes. Your personal ABN?---My personal ABN.

Yes. It would be correct also to say then thabieethe engagement — before the
period that your engagement with the respondertestayou were familiar with
preparing BAS?---Yes.

Is it the case that you, for that period beforeryengagement with the respondent
started, you were issuing BAS or preparing BAS guarterly basis?---Correct.

Yes. |just want to — | won't take you through rgani these but | just want to have
you identify a few of these. If | could ask yougo to the tender bundle page 33.

HIS HONOUR: Sorry, the joint bundle or the - - -

MR DARAMS: Sorry, your Honour.

HIS HONOUR: - - - or the exhibit?

MR DARAMS: The Spirex bound that | handed up thisrning.
HIS HONOUR: So page 33?

MR DARAMS: Page 33.

HIS HONOUR: Thank you.

MR DARAMS: Now, have you got that, Dr Moffetage 3337
No, 33?7---Oh, page 33. Sorry.

Could I ask you this: did you prepare your aciatatement yourself or did you get
your accountant to do it?---My accountant prepénedn.

Yes. Based on information that you provided to h¥Correct.
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Or her, sorry. | should apologise for that. Daiymve any — if | could just draw
your attention to that part that says “goods amdices tax”; do you see that? That
section there?---Yes.

Do you have any understanding of what these amauatsr what they
represent?---Goods and services tax, | know whadlg@and services tax is, yes.

Could I just draw your attention to G11; see tference there to G11, non-capital
purchases?---Yes.

Do you understand what they relate to?---No.

You don’t. Do you recall that you were — did yacall ever asking your accountant
about what these items were or you just left gdar accountant?---1 don’t recall
asking my accountant what they were.

But you recall the accountant asking you for infation, etcetera, in order to
complete these statements?---1 don’t — my memamy,know — as honestly as I'm
trying to remember back to that period of timephd — | can’t remember what those
non-capital purchases were during that periodnoéti

I’'m not asking you for what went into them but jbsbadly do you understand what
would be included in them? Put it this way: dalynderstand that these were
expenses you incurred in that particular quarteéegpect of earning that — earning
the sales that are represented in G1; did yourstaiel that?---1 don’t understand
that. No.

You don’t. You don’t understand that?---No.

What about in relation to your tax invoice — sothg tax invoices you issued most
recently in, say, 14 months ago; does that agsisin your recollection?---1 don’t
believe there were any non-capital purchases otathmvoice | — that was issued 14
months ago. Sorry, can | make a correction? Myaapes.

Yes?---The tax invoice that was issued for my desgevices 14 months ago wasn't
issued in that ABN number.

Which ABN was it issued in?---It was issued in Inthate Dental Care.

| see. So you — is this what you're saying: ilatien to the dentistry services you
provided 14 months ago, you provided them througimédiate Dental Care?---I did.

Yes. So if there was tax — sorry, if there waaxareturn for that particular period of
time, it would show income of Immediate Dental GareCorrect.

In respect of work that you carried out and did?e+rect.
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All right. Just let me ask you about that thernwaht to ask you to go back to page —
sorry, paragraph 93 of your affidavit — your fiedtidavit?---Yes.

Now, you say there your evidence is that you wemalursed by the respondent for
expenses incurred by you in connection with theigip services?---Yes.

Being the dentistry services that you were engagedovide under the service
agreement?---Yes.

And then you refer to a large number of pages ur yxhibit. | just want to ask you
some questions about all of them. So just befai@that, let me just understand

this: any expense that was incurred in providimgdentistry services under the
service agreement, a reimbursement — or an inweasesubmitted to the respondent
to reimburse for that expense; correct?---Correct.

Yes. All right. And each time that a tax invowwas submitted to the respondent for
reimbursement, it would be fair to assume thatctist or expense had been incurred,;
correct?---Yes.

That it had been incurred by the party who was isgekat reimbursement?---By
me?

You say they were all incurred by you?---The expsnssorry.
Well, let me just give you an example?---Yes.

Let’s go to page 406?---Yes.

HIS HONOUR: Which volume is that in?

MR DARAMS: Sorry, your Honour, I've got them &ll one volume, but | will find
that out. | apologise. I'mtold - - -

HIS HONOUR: Volume 2, by the looks of it.
THE WITNESS: Which — sorry, mine only goes to 393

MR DARAMS: Yes. | think we will have to give yanother volume. In fact, can
| ask you to go to page 405. Sorry, | apologise.

HIS HONOUR: 405 or 4067
MR DARAMS: Sorry, | apologise to everyone. Le¢ At -
HIS HONOUR: If you used the old system of pagey would have less trouble.

MR DARAMS: I'm not sure that that - - -
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HIS HONOUR: This new witchcraft is just not to &edorsed.

MR DARAMS: Your Honour, | would have got it wroriigl had paper. That was
my mistake and | apologise to everyone.

Sorry, could | ask to go to 396. My apologies, haw - - -?---Sorry, | need a copy
of that. | haven't got it.

Yes, sorry, | think — I thought it was given — begven to you?---I haven’t got
volume 2 in front of me, I'm sorry. Thank you.

So are you at page 396?--- am now, yes.
This is an invoice — well, again, this is an invetbat you prepared?---Correct.

This is an invoice that you submitted to the resjgo for reimbursement of
expenses?---Yes.

Incurred in providing the dentistry service under agreement?---Yes.

Yes. And this is an invoice that is in respecéxjpenses incurred by Immediate
Dental Care; correct?---It says that there.

Well, 1 think you accepted before that to the ektbat you submitted invoices, or
invoices were submitted to the respondent, thesagste truly incurred;
correct?---Sorry?

Sorry. | will come about this another way. It sdlyat these were costs incurred by
Immediate Dental Care. That’s — do you acceptdhvethat the document
says?---Yes.

That’s accurate; correct?---Yes.

Immediate Dental Care incurred those costs in piingithe dentistry services;
correct?---Not in relation to dentistry servicés.providing — Immediate Dental
Care — a credit card by Immediate Dental Care.sé&heere all incurred on a credit
card, and the credit card had Immediate Dental’€aame on it, so the credit card
obviously had been issued in that name.

So what | want to suggest to you is that Immediatal Care was discharging
obligations in respect of the provision of the d&ny services. Do you agree with
that?---No, | don’t think so.

Well, why would Immediate Dental Care be seekinmbeirsement for expenses
that it didn’t — sorry, that didn’t relate to theopision of the dentistry
services?---The — can | — can | have a look theeses - - -
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Of course?--- - - - on the list there.

Yes, let’'s have a look at them. Well, let’'s haveak at 398. Can | draw your
attention to the expense on 19.9.2008. SabatRasaurant, staff
celebration?---Yes.

That there is - - -

HIS HONOUR: Sorry, where are you reading from?

MR DARAMS: Entry on page 398.

HIS HONOUR: Yes.

MR DARAMS: Entry on 19 September 2008.

HIS HONOUR: All right. Thank you.

MR DARAMS: Perhaps if | take you up to the eriryl September, RJA
Computer Solutions, software package?---Yes.

That was a software package used in the practiogect?---Yes.

If I could draw your attention to page 400. Yoe $iee — under the Total column,
82,456.73. Do you see that amount?---I see thatiamm

And that’s the amount, if you go back to page 3f@he total of that invoice?---Yes.
Having a — well, do you need any further time toklat the — | want to suggest to
you is that the items referred to in page 397 tghoto 400, they are the expenses
that represent that tax invoice.

HIS HONOUR: Expenses of, sorry, what?

MR DARAMS: The expenses that had been incurratidhe referred to or
represented in that tax invoice on 396. Do yoweagvith that?---Yes.

So these weren’t expenses incurred by you, weg@thd@here’s a simple answer.

Well, could you just answer my question first?hkalve an American Express
account that has four cards. One of those caildstie name of Immediate Dental
Care, the other three are in my own personal narhey come on the one statement.
So some of these expenses were paid on that Imredokgtal Care card, but for all
intents and purposes, the bill was issued to me.

Just want to ask you about the reference under taek on page 396, where it says:
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Purchases made on behalf of Dr David Moffet’'s Axcidental.

Did you include that reference “Dr David Moffet'ssthve Dental”?---Dr David
Moffet's Active Dental was the name of the practice

That was the name of the practice also before gngagement with the respondent;
correct? Active Dental?---They bought the namthefpractice.

But the name Active Dental was the name under wthielpractice operated before
your engagement?---That was the name of the peactic

Yes. Can | ask you to go to page 405. Just veantagain, the date of this invoice is
4 November 2008, but the description says:

Purchases made on behalf of Dr David Moffet's Acidental by Immediate
Dental Care up to 12 January 2009.

Is the date of 4 November just an error?---1 waaa it is just an error.

Is this a possible explanation? You just usedriheice that we've been talking
about — the one from page 396 — as a templateth@mdforgot to change the date
when you issued that second invoice?---True.

Can you think of any other explanation?---1 cahink of any other explanation.

And if you go back to page 404?---404, yes.

And | just draw your attention to the last figunethe Total column. Do you see
that? 177,125.69?---Yes.

Do you agree with me that that's the same — thatreference to the amount that’s
set out in page 405 on the tax invoice?---Yes.

Can | just ask you to go to page 403? If | cahginaw your attention to those items
at —on 18 December. There are three referenc&8 @ecember, the two US
Airways tickets, Vanessa Scottsdale ticket, Elizal&cottsdale. Were Vanessa and
Elizabeth people who worked in the practice?---Tiveye.

Yes. And Scottsdale, were they attending someetente or something like
that?---They were.

Yes. Now, during this — and you're still a directd Immediate Dental Care;
correct?---Correct.

Were you a director of Immediate Dental Care thhmug the period of the
engagement?---Correct.
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Is it correct to put this description? You caubadediate Dental Care to incur
expenses on behalf, or in operation of the practooerect?

HIS HONOUR: Which practice are we talking about?

MR DARAMS: Sorry. Yes. The practice — | apokegyi The practice being
operated or in which you worked during the engagefie- Immediate Dental Care,

it appears, paid expenses of the practice and ewabursed those expenses.

Yes. Could I then ask you in the — to go back®gpiral bound book and if you can
go to — please go to page three hundred — go t® 39, please. Now, you're
familiar with this agreement?---Yes.

Was anyone else a director of Imnmediate Dental Gdrer than you on 8 November
2009?---Yes, my wife.

Is that Ms Bandy?---Yes.

Yes. What role did Ms Bandy have, other than dimeof Immediate Dental Care, at
that time?---With Immediate Dental Care or - - -

No, other than being a director of Inmediate Defi@le?---During the'8of — at 8
November 2009?

Yes. Well, let me come at it this way. During yemgagement by the respondent,
Ms Bandy also worked in the practice?---Correct.

Ms Bandy was your practice manager?---Not on 8 dar 2009.

Sorry?---She wasn't the practice manager.

When was she practice manager?---She became ttecpnmanager — she became
the practice manager later. She worked — on 8 Mbee 2009, she was probably
doing marketing for Dental Corporation’s active téipractices.

Was she doing marketing for practices other tharotie in which you
worked?---There were two active dental practidesorked in one. | didn’t work in
the other.

This is the Marsden in Victoria?---Yes.

Yes?---She was doing marketing for both of those{xes.

Yes. And when — sorry, when did you say she beqaiagtice manager at the

practice in which you worked?---Well, accordingental Corporation, she never
became practice manager.
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You say something differently?---Sorry?

You say something differently?---She was in chard@ental Corp — we have
correspondence from Dental Corporation callingtherpractice manager, but at the
time they dismissed her they said she wasn't thetfge manager.

Just put aside all of those. What was Ms Bandyhatwas your wife, Ms Bandy,
doing in the practice during the time that you wemgaged by the
respondent?---During the time that | was engagethéyespondent, Ms Bandy was
working doing newsletters and for the practice atiuas initially. I'm recalling the
world at large back then in 2007 onwards. And ghldren became able to find —
or and her children — they are the same childrbacame able to find their way
home from school, she was able to come and wadithegpractice during the day and
she morphed then into an administrative role aptiaetice and then — and a
reception role and then practice manager.

Just in relation to when the receptionist roletsthrcan you recall today when that
might have been?---She tells this — she tells tibry shat she was there to do her
administrative duties and we had a receptionigt @il so she was placed in
becoming the receptionist for the day. | can’t putate on that.

Would it be within the first year of the engagemenmtbe within the first year from
November 2007?---1 don’t — I'm trying to recall. yMvife had some P&C duties at
school and I'm trying to recall what years they et can’'t say definitely yes or no
when she was receptionist, but | know in —and Madwer 2009, I'm just trying to
recall who was employed at the practice at thag tirnknow that we did lose two
receptionists in August, September of that yearlantbr the life of me, | can’t
recall the names of the people who would have bewking on 8 November 2009
as receptionist.

Your wife, Ms Bandy, worked in the Victoria Marsd8treet practice before the
engagement; correct?---So my wife never workdatiet in the Victoria Road
practice.

She worked in the Marsden?---She worked in the tarsStreet rooms, yes.

Yes. And you can't recall now when she startedkimgy in the Victoria Street
practice?---She never worked in the Victoria Roeatfice except to help Dental
Corporation when they closed the practice down dthere.

Sure. | apologise. Maybe I've got this wrong. uMeorked — during the
engagement, you only worked from Marsden Streethat right?---99.9 per cent of
the time.

Yes. And your wife, Ms Bandy, worked from Marsd&tneet?---Yes.
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When did she — can you recall when she startedimgfkom Marsden Street?
That'’s the point. You can't recall, can you?--ahd recall exactly when that was.

| see. Can you recall whether it was that she aafkom the Marsden Street
practice for the majority of your engagement withnal Corporation?---Yes.

Yes?---1 would say for the majority of the engageine

And she fulfilled either the receptionist role ar your — on her version or your
version or your evidence, the practice managefreM/ell, or concierge as well.

Yes. And to the extent that you say that a reoet or practice manager allocated
patients to you, that would be your wife was altowapatients to you;
correct?---Sorry, can you - - -

To the extent that you would give any evidence thaing your engagement the
respondent’s employee, being the receptionist@pthctice manager — that would
mean to the extent that person, the receptionigtamtice manager, allocated clients
for you to see or patients for you to see — thaild/dave been your wife?---Yes.
Sorry. The reason — the practice manager didiotale patients, because they
weren’t dealing with appointments and phone callsat was done by the
receptionist. And - - -

Well, just on that, when your wife was receptionsste would have done that
role?---She would have done that role on the dagsshe was doing that. But, as |
said, she didn't — she didn’t become a full-timeegionist until we had one of our
receptionists put in jail for stealing. Sorry, esmbling.

Just go back to this service agreement, pleagpagst 339?---Yes.

Now, | just want to put this. And hopefully yourdbtake offence. This agreement
wasn’t some sort of sham or something enteredfarttax minimisation or evasion
purposes, was it, this agreement?---The serviagry.sThis three-page services
agreement?

Yes?---1 don’t even know what the purpose of tlggeament was.

Well, it's between you. Correct?---Yes.

Between your company or — so your service compaiiyeotrustee of your family
trust. Correct?---Yes.

Well, if you don’t know what it's about, who would?sn’t there more paper to the
services agreement than this?

Well, Dr Moffet, why don’t you look at pages 339343 and try and use that to
assist you as to whether there are further paggsst@agreement?---Sorry. In

.NSD2285/2017 26.9.18 P-70 D.R. MOFFET XXN
©Commonwealth of Australia MR DARAMS
Bupa HI



10

15

20

25

30

35

40

45

volume 1 | have another services agreement whiels §om page 175 through to
page 199. And that was the services agreement telgd upon in my employment
by Dental Corporation.

Yes. Well, 'm not asking you, at the moment, afibat services agreement. I'm
just asking you about this agreement that you sigme8 November 2009,
approximately two years after your engagementesfathat you signed personally
and you executed on behalf of — well, | withdrawatth

Well, you did execute it on behalf of Inmediate B¢iCare. So can we just focus
on that agreement. What I'm asking you: if yom'd&now why this agreement was
entered into, who can tell us why it was enter@éddn-Sorry. | don’t — | have seen
this document. And | have a copy of this documdt | don’t have a copy of it

with Samuel Patrick Brown’s stamp on it. It's acdment that’s in my bag. With

the court’s permission, | would like to be ableatess the document that | have and
compare it to this one.

Well, we can come back to that in a moment?---Sofry | don’t believe that | have
seen this document. And you're relying on thiswtoent that's presented here with
that stamp by Samuel Patrick Brown - - -

Well, can | just - - -?--- - - - and — and the datdovember 2009. And the — the
document that | have in my bag, | believe, willggde that 8 November 2009. And
| don’t — and | would like to be able to access thefore | - - -

Well, can | - - -?---1t will - - -

- - -just - - -?--- - - - take 30 seconds.

Could I just - - -

HIS HONOUR: Dr Moffet, your job is to answer theestions which are put to
you?---Sure.

If there’s any uncertainty in respect to the evieryou may not be aware that Mr
Gibian will have a chance to ask you questions?-—Sure.

- - - if he thinks - - -?---Yes, sir.

- - - they're relevant. But your job at this stag@ot to volunteer information but
simply to answer the questions which are put. &owee go back to the document,
being the services agreement, being pages 33Bto8dw, do you wish to ask
some further questions in respect to that agreeiment

MR DARAMS: | do.

HIS HONOUR: Right. Let’s get on with that, then.
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MR DARAMS: Yes.

Dr Moffet, if | could ask you to go to page 343har’s your signature. Both of those
are your signatures. Correct?---Both of thosenayesignature.

If you go back to page 339, the date — is that yaundwriting?---No.
Do you know whose handwriting it is?---No.

Yes. And | want to just ask you a couple of quesi Can | draw your attention on
page 339 — it says Background A, paragraph (a):

The practice principal wishes to engage the serproider —

| just want to pause there. | can’t find any deffom of “service provider” in this
agreement. What | want to suggest to you is tiaits a reference to Immediate
Dental Care. Do you accept that?---1 don’t knowaiine word wish means in that
sentence either. So | can’t accept that the sepmiovider is Immediate Dental Care
if it doesn’t refer to it.

Now, can | draw your attention to paragraph 2.atfice principal” is a reference to
you. Correct?---Sorry. Yes. Engagement of serpiovider — are we on the next
page? Is that correct?

Yes?---Thank you.

Paragraph 2. So | just want to draw your attentiotme defined term “services”.
Do you accept that? Do you see that there?---SMiigich - - -

Paragraph 2(a)?---2(a):
The practice principal ..... the service .....
Do | agree with that statement?

What | want to suggest to you is that this agrednsereferring to an agreement
between you and Immediate Dental Care that isabferonly — to the extent that it's
referring to services and engagement by you of Ichate Dental Care, it can only
be sensibly understood to be a reference to thvcssrthat you had agreed to
provide under the services agreement, you and InateeDental Care had agreed to
provide under the service agreement. Do you adbepproposition?---No.

You're not engaging Immediate Dental Care to prewsdrvices at any other location
or in respect of any other business at this timeyau?---That sentence doesn't say
that I'm providing services anywhere.
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Well, at this period of time, in November 2009the extent that you were providing
dentistry services, you were only providing thewr— sorry. You were only
providing them at the Marsden Street practice. r&x?---This sentence doesn’t use
the word dentistry services. It just uses the vaaices.

And the services — if | could draw your attentioare on page 342. Do you see
that?---342. May include already of those.

Yes. So what | want to suggest to you, Dr Mofigthat you entered into an
agreement with Immediate Dental Care in order & you requested, Immediate
Dental Care to provide services or discharge sesvior you in order to allow you to
discharge or provide your services under the sesvagreement with the respondent.
What do you say about that?---This agreement -ys@orry. | was reading while
you were saying. Sorry. Can you repeat the queBti

You entered into an agreement with Immediate DeD#ak that permitted you to
have immediate dental care discharge or providecssto enable you or allow you
to provide — you in turn to provide those servittet you had agreed to provide
under the services agreement with the responden#t do you say about
that?---This agreement says that as agreed betivegrarties from time to time.

Yes. Because at this stage, you weren't providimgvithdraw that. Do you recall
now whether you engaged or required Immediate Démfarovide these
services?---1 don’t think | ever invoiced Immedi&tental for services in this
manner.

My question was — in this manner; did you do iamother manner?---No.

My question wasn’t whether you invoiced them, byteuestion was did you recall
— do you recall now, and if you don’t recall yoneay so, whether you engaged
Immediate Dental to provide any one or more oféhssvices?---They didn'’t
provide premises. They didn’t provide plant equanity stationary. They didn’t do
maintenance and cleaning. They didn’t do utiliti@hey didn’t provide staff for the
dental practice. They didn’t provide accountingrketing and payroll for the dental
practice. They didn’t provide reception servicesthe dental practice. Any other
head office and administrative service, they didiotany of those.

Do you recall them providing any other serviced?atlis, Immediate Dental
Care?---Off the top of my head, | can’t think ofyinng else. They didn’t provide
any dental services. | can’t think of anythingeelsat would be remotely providable.

Now, | want to ask you about — now, Dr Moffet, yeuuring two thousand and —
there were some negotiations between you and---Sétry, what year was that?

Yes, I'm coming to the year?---Sorry.
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There were some negotiations between you and sipemeent at the end of 2012 in
relation to a negotiation for the period after tingt contract ended; you recall
that?---Yes.

And you didn’t execute or enter into another wrttggreement with Dental
Corporation at that time, did you?---The origingteement said that that agreement
would roll over if it didn’t reject and | rejectetd

And you rejected it and you didn’t need to enieo ianother written agreement at
any other time?---Only through email correspondence

Yes?---That - - -

And could | draw — have you got your affidavit te@r Your first affidavit?---Yes.
Could I ask you to go to page 2227?---Page”?

2227---Sorry.

HIS HONOUR: | think you've lost me. 222 of what?

MR DARAMS: 222 of the first affidavit?---Yes. 8g.

Sorry, in the exhibit, your Honour.

HIS HONOUR: Oh, in the exhibit.

MR DARAMS: Yes.

HIS HONOUR: Right.

MR DARAMS: | just want to draw your attentiontioe email on 13 December; do
you see that?---Yes.

This email was in the context of these discussibaswere occurring with the
respondent about your engagement after the iiighgement has expired,;
correct?---Yes.

And you say the first line:

Last year, year 5, | worked 150 days.

That'’s the — | want to suggest to you that 150 gdyeur days a week is 37 and a-
half weeks; do you accept that?---Correct.

The previous year you worked 15 more days thar?thates.
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So potentially 40 weeks of the year at four dayseak?---Yes.
And then you draw your attention to the third lpatagraph. You said:

| worked a solid four days per week from June 26ubh to October 31.
That's a reference to December — sorry, June tolf@ct2012; correct?---Yes.
And then you then say:

This was my disagreement with one of Ray’s propdsedn’t accept a number
higher than year 5 in a contracting economy ana’twant to work harder
year 6. I've done my time.

And so what you’re saying is that, “To the extdrattI’m going to continue in the
engagement with Dental Corporation, | want to wleds than I've previously been
working”; is that wrong?

HIS HONOUR: What's the answer to the question?

MR DARAMS: What's the answer to the question?-hdWI'm saying there is that
— exactly what it says. Ray’s proposal was thay et me an economic target with
penalties that was higher than year 5, which wasdan year 1 — which was the
same as year 1, and it was a contracting econdragks to the GFC mentioned
above, and | didn’t want to work harder in yearThat’s exactly what | said.

Just in — where you say “I've done my time”, istthaeference to you've given the
five years under the services agreement?---Yes.

Or “I've done my time generally. | —you know, &worked a long time in this
profession; | want to wind back”?---No, it’s inla&on to the five-year agreement.

Yes. Just in relation to working harder, your gosior your view that you
expressed there on 13 December 2012, that didaitigdhafter that period of time for
the rest of your engagement, did it? That is, gio’t suddenly, say, in 2013 say,
“Look, actually, | do now — I now want to work hard; is that correct? A fair
assumption?---For 2013 and 2014 | had a differ@nget to hit which was not as
onerous.

Is that the target — well, that’s the target yoywas 900,000 personal
billings?---Correct.

And do we see that in the email from Mr Bonham age221? Is that what this is
all about; is that right?---The email that begatshe top?

Yes:
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Okay. Thanks DM. This is a really good — thiselly good data.

Where he says “really good data”, that's informatyou provided to him, didn’t
you? It's not annexed — well, it doesn’'t appedoécannexed in any of these emails
but you've given him some information to say to hfirook, | only want to work
these days”?---1 gave him the information thatl wanted to reduce from working
four days a week from 6.45 to 7 o’clock to thregsda week doing the same — so
6.45 am to 7 pm.

Now, later — that email there sets out a broadoadily the agreement after that
period of time between you and Dental Corporatid‘hat | mean by that is that you
were operating under a target of $900,000 perduitiaigs; correct?---Yes.

Towards — in 2014 Dental Corporation was seekingeigotiate another agreement

with you, was it not, other than the one that yad been negotiating in 2012
- - -?---They were.

Yes. That — do you recall that one of those —afrtbe terms of that agreement was
that Dental Corporation was seeking a three-yeas period for the agreement?---I
don’t recall what the time period was.

Well, can | ask you to go to page 1020. You migked the third volume.

MR GIBIAN: I think | have to raised the privilegesue that was mentioned earlier.

HIS HONOUR: All right. Now, you say 1020 is thebject of a claim for
privilege.

MR GIBIAN: There was a notation on it — sorryest There was a notation on it.
| think it has been redacted in the copy that'gaor Honour’s folder, if that has
been substituted correctly.

HIS HONOUR: It doesn’t appear to have any redadtiin it. Do you want me to —
I will show you the copy I've got.

MR GIBIAN: Yes. I'm sorry. The redaction is uglpfully were white redactions.
But there was a line of text that appeared unddénrtba — or above where it reads,
“Message being forwarded” ..... it shouldn’t bepded.

HIS HONOUR: All right. So underneath “Attachmghand “Begin forwarded
message”, there’s a bit missing, is there?

MR GIBIAN: Yes. Yes.
HIS HONOUR: All right.

MR GIBIAN: And your Honour will see that the - -
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HIS HONOUR: So this is an exchange between Meoffet

MR GIBIAN: The email that has been printed is essage that was forwarded
from Dr Moffet to Ms Odell and Mr Penning, who weng instructing solicitors - - -

HIS HONOUR: All right.

MR GIBIAN: ---o0n 23 April 2018. The messageig forwarded was one from
2014, which your Honour will see at about pointrBtioat page.

HIS HONOUR: Well, how do | resolve a claim foiplege where | don’t have the
information and no evidence?

MR GIBIAN: Well, as I indicated earlier, | do haan affidavit from my instructor
as to those matters.

HIS HONOUR: How long is this argument going tkda
MR GIBIAN: | wouldn’'t imagine it would take verpng.

HIS HONOUR: [I'm just wondering whether Dr Moffist more comfortable sitting
in the back of the court rather than the witness bbhat’s all.

MR GIBIAN: | don’t have any objection to that ase.
HIS HONOUR: Dr Moffet, if you want to resume yosgat in the well of the court
you're free to do so, but you can stay there if waunt to.

<THE WITNESS WITHDREW [3.46 pm]

HIS HONOUR: Right. Where’s the evidence in suppd this claim for privilege?

MR GIBIAN: Sorry. | have an original which is stapled and there’s a copy,
which might be more convenient.

HIS HONOUR: All right. Which is the purple page® Page 1020 is included in
the pages at 5B.

MR GIBIAN: If | could just have a moment.
HIS HONOUR: So all that I know is that page —tpdpage 1020 included a

comment by Dr Moffet to your instructing solicitdia the purposes of seeking legal
advice.
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MR GIBIAN: Well, for the purposes of providing daments for discovery in
connection with these proceedings.

HIS HONOUR: Yes.

MR GIBIAN: And to be provided with professionalgal services in connection
with the preparation for these proceedings. Thmudwnt obviously should have
been printed out and annexed to the — or includedd exhibit without the comment
that Dr Moffet made to his lawyers for the purpostkim being provided with
professional legal services in connection with ¢heoceedings.

HIS HONOUR: Well, you've got — well, sorry. Lettake it in stages. Mr Darams,
it has got the smell of privilege about it.

MR DARAMS: We don't accept that paragraph 6 gaegwhere near the type of
evidence that the court - - -

HIS HONOUR: That's why | said it has got the sho¢lprivilege about it.

MR DARAMS: Well, your Honour should look at theacument. Your Honour, it's
common for courts in - - -

HIS HONOUR: Yes. No. Mr Gibian wouldn’t oppose looking at the document,
| assume. Mr Gibian, do you want me to look aftrihot?

MR GIBIAN: | don’t have any objection if that'sivat your Honour would wish to
do to resolve it.

HIS HONOUR: Paragraph 6, you've got to acceppyréedty light on.

MR GIBIAN: Yes. As | say, it's — the affidavis imade by reference to a series of
comments that were included in documents in a amwhy. | think there’s only a
desire to use this particular one, which is obJpust a matter that — so | think
otherwise there’s no issue as to the redactioremXor this particular page. We
obviously weren’t aware of that when the affidavés prepared.

HIS HONOUR: Well, if you can find the evidenceparagraph 6, | would be
inclined to think that the document may well notdrileged — may not be.

MR GIBIAN: Well, it's not limited to paragraph 6Your Honour will see that from
paragraph 4 onwards there was a reference to tipeges for which the documents
were being provided — that is, to comply with osdferr discovery documents were
being forwarded by Dr Moffet to his solicitors fibre purposes of complying with
those orders in the court. It's clearly for thegmses of him being provided with
professional legal services in connection witlgétion, which is - - -
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HIS HONOUR: Well, do you want me to look at trecdment or not? You're the
one making the claim for privilege.

MR GIBIAN: Well, your Honour, it's plain that theomments are for that purpose.

HIS HONOUR: | can only make a ruling based udgmnévidence that you put
before me.

MR GIBIAN: I’'m content for your Honour - - -

HIS HONOUR: All right. Well, you better show ntiee document.

MR GIBIAN: And it's apparent that what Dr Moffet doing is providing some
shorthand descriptor of the document that is bngarded for the purposes of the
request in relation to discovery and for the pugsosf his lawyers being in a
position to ascertain whether it's a document Watld be produced for the purpose
of discovery for the purpose of these proceedings.

HIS HONOUR: Thank you.

MR GIBIAN: It’s clearly a privileged communicatio

HIS HONOUR: Mr Darams, the prudent course isghbald a claim for privilege.
Any suggestion that privilege was waived was pugetgistake. Approaching it
pragmatically, other than in a very confined manhdon’t see how you would be
prejudiced by upholding the claim, quite frankly.

MR DARAMS: Sorry, your Honour. 1 .....

HIS HONOUR: Speaking pragmatically - - -

MR DARAMS: Yes.

HIS HONOUR: - - - and other than in a very coefimespect, | could see how you
want to use it. But | don’t see that you're preped in any material sense by
upholding the claim. But that, | appreciate, i$ the test. The test is whether it's
subject to privilege and I think it probably is.

MR DARAMS: I'm content, your Honour, to — if yottonour, having the - - -

HIS HONOUR: The claim for privilege is made irspect to one line appearing on
page 1020 of DM1. That claim for privilege is ufghel return to you the
unexpurgated version, Mr Gibian.

MR GIBIAN: May it please the court.

HIS HONOUR: Now, do you wish to ask some furtheestions?
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MR DARAMS: Yes, | do.

HIS HONOUR: Dr Moffet, do you mind resuming yaeat in the witness box.

<DAVID RODERICK MOFFET, RECALLED [3.46 pm]

<CROSS-EXAMINATION BY MR DARAMS

HIS HONOUR: And may | remind you that you're stihder oath.

MR DARAMS: Now, Dr Moffet, can | ask you to go page 1020. Do you have
that there?---That’s the third folder?

| think so?---1 don’t have the third folder.

Okay. Can we please provide that to you. | juatndyour attention to the email
from Mr Bonham. Do you accept that this was theadrterms of the agreement that
the respondent was offering or seeking to enterwith you around this time in
August 20147?---This email looks like Mr Bonham’eposals for further
engagement of my services.

Yes. Is it the case that — | think you acceptésltlefore — but around this time — that
is, August 2014 — the respondent was seeking &r @nb this — a different
agreement to the one that you were operating waitdeat time. Do you accept
that?---Yes.

One of those terms was that they wanted your aggsean would be a three-year
term commencing on 1 October that year. Do youls&®---Yes.

That’'s not something you were interesting in, wiaatithat time in August
20147?---That'’s just one clause in the — in the whmbposal.

Do you say you were happy to agree to a threetgean?---1 wasn’t happy to the
proposal as a — in its totality there.

Yes. Did you go back with a different proposal?kad a proposal to them as to
how | would have liked to have continued.

Just where do we see that evidence?---It would baee — it would have been a
verbal proposal to Ray Khouri during meetings vinim.

Well, can you be any more specific now about winesé meetings were and what
that proposal was?---Those meetings were held g@®14 at restaurants in the
eastern suburbs. Sorry. What was the seconebpgour question?
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Just on that, when you say “2014”, was it before éimail of 27 August?---1 think |
had some meetings before 27 August.

Well, can you now recall what the terms of thosedssions were or what you were
— the terms of your proposal was?---One of theanlrecall one of the primary
objections was that they didn’t want to reimbursefor the time | was spending
administering their practice and that was sometthiat)| wanted to be remunerated
for.

Well, just let me break this up a bit. After 27dust 2014, can you — and if you
can't recall, then | don’t want you to speculatieut can you recall going back to
anyone or, in particular, David Bonham, with aeliéint term or different terms upon
which you were prepared to remain engaged by D€ugd?---I rejected this one. |
don’t recall going back with a counteroffer.

No. Do you accept this; there’s no evidence iaryaffidavit of any other
correspondence after 27 August 2014 whereby tharg/gliscussion with you about
— or terms being discussed with you about a coatrangagement by Dental Corp;
do you accept that?---Discussions continued aftekgust 2014.

Have you — tell me if 'm wrong about this, but ybaven't referred to any of those
conversations or discussions in your affidavitsthes one of your affidavits?---I'm
assuming | haven't.

Sorry?---1 haven't. I'm assuming | haven't.

Well, given your — some of the concerns you exgesarlier today about
recollection of events from years ago, are younyn lzetter position today to recollect
the content of any of those conversations, or disioms, or negotiations?---1 have
vague recollections of some conversations.

So | want to suggest to you this, that, by, sorfaigust — towards the end of August
2014, Dental Corporation was seeking to have aénrdgreement reached — a
further agreement between you and it; do you adbew?---1 think they were.

It had proposed various terms, correct, of thatagent?---It had proposed various
agreements.

You weren’t content or happy in respect of at lélastproposal put in the email on
27 August 2014; correct?---1 didn’t proceed witlat, so | obviously must not have
been happy with it.

Yes. What | want to suggest to you is that, bg thme, August 2014, or thereafter,
you had decided that you wanted to do and explanecentinuing doing work
outside an arrangement with Dental Corporationyem?---No. Incorrect.

.NSD2285/2017 26.9.18 P-81 D.R. MOFFET XXN
©Commonwealth of Australia MR DARAMS
Bupa HI



10

15

20

25

30

35

40

45

By this time, you had — around this time, you hadrbwriting a book; is that
correct?---1 was writing a book at that time.

You were also doing consulting work?---In my owruh® Yes.

That consulting work — and I think you’'ve annexeauanber of agreements in
respect of that consulting work — you did that dgr2014; correct?---Yes.

What was that consulting work involving? What dicthvolve? What was the
nature of the consulting work?---1 was approachgddntists who wanted to
improve their dental practices.

Is that a part of the Ultimate Patient Experiereises?---The Ultimate Patient
Experience is the trading name of that service.

Yes. Are you still engaging in that work, the caltisg work?---On a very limited
basis.

Around this time in 2014 — when | say this timet €6 August onwards — | want to
suggest to you that that consulting work was wiyerg interest lied and that's what
you were seeking to pursue at that time; do yoeegith that?---I still practised
dentistry up until 2017 when | became physicallghle to, so - - -

How many days a week were you practising dentesfiigr August 2014 up to
2017?---1 had a shoulder replacement, which limitedamount of movement that |
cando, so - - -

That’s not the question. | was asking you?--- } wasn't - - -

- - - how many days a week were you doing dentistiyk after August — well, after
the end of your engagement in December 20147?--;\&fédlr | had my shoulder
operation, | did none for - - -

When did?--- - - - four or five months until | re@red and then | started working
one day a week trying to build up, but, at thatetilndeveloped arthritis in my hands,
which prevents me from holding dental instrumeats], as much as | wanted to
keep going as a dentist, | physically wasn’t abladld the drills as much as | could.

What you say there in relation to the — when daks#hinjuries occur?---Sorry?
The shoulder - - -?---The shoulder injury — thewdtler — the iliness to the shoulder

is osteoarthritis, so it wasn’t actually a physiaetion, but a deterioration over time,
as is the osteoarthritis - - -

Yes. | see?--- - - - and it’s a different jointtirat hand to that hand.
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You see, what | want to suggest to you — | wamiubthese propositions, Dr Moffet
— by about November 2014, you had decided thatyenen’t interested in any
further engagement with Dental Corporation; cdfte€That’s correct.

That’s evidenced by the fact that you didn’t neggatiany further after August 2014
on the terms upon which you would stay?---You gatl November in the previous
sentence, so, in November 2014, | decided thaslwed going to work for Dental
Corporation any more.

Yes. | understand all that. What | was suggegtingpu is that that was evident also
by the fact that you didn’t, after August 2014, agg in any further discussions or
negotiations about the terms upon which you woeidain engaged with Dental
Corporation?---1 did engage in discussions, we ljasten’t presented any written
correspondence about those discussions.

Yes. And the reason that you ceased — or wante€ase your engagement with
Dental Corporation was that you, by that time, mvBimber 2014, had decided that
you were wanting to pursue other professional ptesagree with that?---No.

No?---I left because | was bullied by members oftaeCorporation staff.

Yes. And you say that the bullying is evidencedhnse matters you set out in your
affidavit; correct?---1 complained to Gordon Tolyel complained to Steven
Ralphs; | complained — and | mentioned it in mgigaation to Bonham — |
complained to Ray Khouri.

Just one last thing. Do you — just one last thibwgtor Moffet. The True Local
website, do you know what that’s all about?---1yet a vague recollection.

Well, what's your recollection of the True Local bggte?---It's a directory service
for industries and businesses.

Yes. You were a member — or you were able to ldgdhat website, weren’t you;
the True Local website?---1 can't recall.

Can't recall. Could I show you a document, ask ywlook through those pages.
This is — does this assist you with your recol@tif the website?---1t is assisting
me with the recollection of the website. Yes.

Can | ask you — draw your attention to page 6.yTfhemumbered. Bottom right
hand corner. It appears to be there’s a name,tbargd2750?---Yes.

Was that your name or your member number or younioee ID on that
website?---It appears to be.

Well, is there any reason to suggest that isn’?yetlo.
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HIS HONOUR: Sorry. Where are you looking at?

MR DARAMS: Page 6.

HIS HONOUR: Yes.

MR DARAMS: Your Honour will see the round circl®apaya Man.”
HIS HONOUR: Yes.

MR DARAMS: It seems to be a complaint. And therder that, there’s a
David2750, which seems to be a response.

HIS HONOUR: Thumbs up, thumbs down, report, shesenment. Still can’t pick
it up.

MR DARAMS: Page 6, your Honour.
HIS HONOUR: Yes. Sorry:
Hello, Papaya Man. I'm so sorry your sister cameee us.
MR DARAMS: Yes. That's it there. It's just sigd off “Dr David Moffet”.
HIS HONOUR: |see. Yes. And what was your gioest

MR DARAMS: [I'm just asking him — | was going tekaDr Moffet, do you recall
writing that - - -

HIS HONOUR: I'm sorry. | see the 2750.

MR DARAMS: Yes.

HIS HONOUR: Sorry. | was a bit slow.

MR DARAMS: What | suggest to you, Dr Moffet, isiihg the period of your
engagement with the respondent, you were activtbisrwebsite reviewing —
looking at what people were reviewing of the seggigou were providing. Is that
correct?---Did | make any other responses apam tieat one?

| can’t see any, but I've just drawn your attentiorthat and asked you a question.
What do you say about that?---It looks like we\agllone negative — no, there’s

another one, here on page — no, it's the same doa.- - -

Yes. I've just extrapolated. | - - -?---Page 3esY You've taken page 3 and turned
into an extra page on page 6.
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Separate page. Yes. So you can see your commbat's what I've done?---Yes.
Okay. That's what businesses do. Respond to imegagmments, don’t they?

That’'s what you were doing in that respect, coffeeYes.

Yes. And can | just ask you, if you go to pag@8t draw your attention to Ms
Wright?---Page 3.

Second entry on the page?---Yes.

Is that a person who — she seems to indicate hieahas been a patient of yours for
many years. Is that right?---Yes.

The last one | want to draw your attention to go-to page 7. And I just want to
draw your attention to the “Jane L”. Do you seat there?---Yes.

It has got the active dental logo. It seems te ixthat an active dental logo?---1t is.
When was that logo used?---That logo — that logse used for a long time.

Was it used during your engagement?---It was tge le- | figure, if that’s over nine
years ago, which is what — that’s 2009, isn't it.

That’'s what | suggested to you, that these are camgrbeing made by yourself, but
also what | want to suggest to you, Jane is yote,Wis Bandy. Do you accept
that?---Yes. Yes.

So both you and - - -?---She says she — she saysatks at Active Dental, so I'm
assuming that - - -

| was going to ask you, were there any other Jamesworked at Active
Dental?---There were.

There were. But do you see whether this is likelige the other Jane, or any other
Jane other than your wife?---It's probably my wifées.

Then just in relation to identifying, on the figgige, David Moffet, Active Dental,
do you recall whether you were the person resptafb identifying that business
there as David Moffet, Active Dental?---The — | dge call the business David
Moffet apostrophe S Active Dental.

So you used to call it David Moffet's Active Deral-That's what it was called
when Dental Corporation purchased it.

Just on that, then, could | actually — in fact, yma your wife continued to use that
signoff, did you not, during the time that you werggaged? Sorry, engaged by the
respondent?---That was the name of the business.
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The name of the business was Dr Moffet's Active akns that correct?---Dr David
Moffet's Active Dental.

Can | ask you to go to page — of the tender, tiraldpound bundle of
documents?---Yes. What page?

Page 344?---Yes. Yes.

Is that what you're referring to there? That enfraiin you on 17 June 20097---Yes.
You've got the signoff there, Dr David Moffet's Aee Dental?---Yes.

And there’s — who’s Anna Champion?---1 don’t know.

Sure. Could I then ask you to go to page 3457e-<3im’'t spell my name on page
344,s0 - - -

So 3457---Yes.

And just draw your attention to the email at thédo of the page of page 1 there
from Jane Active Dental to you?---Sorry.

Do you see that?---Page 344.

5?---5.

345?---There’s an email from Jane Active Dentah

So this is a — this is in January 2014, so in tredf last — within the last year before
you terminated your engagement. Do you accep?th&brry. | haven't got that
image on page 345. | don't have an image thatHaton't have anything that has
January 2014. And | can’t see anything on theymfdane.

Just at the very last - - -?---At the top of thge@a- -

No, no?--- - - - it reads Ned Overend.

Yes. Don’t — | draw you to the bottom of the pageSorry. Right. The last three
lines.

Yes?---Got you.
And then if you go to the next page - - -?---Yes.

- - - 346, there’s — there will be two screenshd@®. you accept that?---1 don’t know
what they are. Facebook screenshots. Derek Mghone
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It's not important to focus on that, but can yoaus — it says “Regards,
Jane"?---Sorry. At the bottom.

Yes?---Yes, “Regards, Jane.” Yes.
And then there’s Jane Bandy?---Yes.
And then over the next page, 347 - - -?---Yes.
- - - and then it has got — it says:
Manager Office, Dr David Moffet, Active Dental.
?---Yes.
Yes. So that — and that's an email that your d&ee was sending to you on 22
January 2014, again, identifying that Dr David Mufis Active Dental.
Correct?---Sorry. Yes.

You never told your wife — well, | withdraw tha¥our Honour, could I - - -

| want to suggest to you that — your Honour, cdughder now that Spirax-bound
book of documents.

HIS HONOUR: Any objection, Mr Gibian?

MR GIBIAN: | don't think so, but can | just rese&r my position briefly in relation
to that? The — Dr Moffet raised an issue aboigadt one of the documents in there
that | think | need to obtain instructions on.

HIS HONOUR: Right. Anything else you want to den?

MR DARAMS: Yes. Sorry. The next is the David & Active Dental True
Local website.

HIS HONOUR: Okay. The seven-page document ifledtas the David Moffet
Active Dental True Local website will be admitteatbdamarked as exhibit R4.

EXHIBIT #R4 SEVEN-PAGE DOCUMENT IDENTIFIED AS THE D AVID
MOFFET ACTIVE DENTAL TRUE LOCAL WEBSITE

MR DARAMS: | think, your Honour, that is — theg'all the documents we — sorry.
| didn’t — was your Honour reserving in relationtb@ tender bundle Spirax until Mr
Gibian - - -
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HIS HONOUR: I'm just wondering how long Mr Gibialaquires.

MR DARAMS: Yes.

HIS HONOUR: s there any objection, subject teoteing the outstanding issue as
to a further document? In which case, it can buiged now and, if you want to add

to it, you can add to it later.

MR GIBIAN: It’s not so much adding to it as obtaig instructions in relation to
the status of one of the documents.

HIS HONOUR: The status of - - -
MR GIBIAN: One of the documents ..... which theness - - -
HIS HONOUR: Which document?

MR GIBIAN: The service agreement, what'’s calleifs-the page 339 to 343.
Your Honour may recall that the witness had sométitbabout that document.

HIS HONOUR: It's not a basis for objecting to tleader. It may the subject of re-
examination and the subject of further tender aftlagr document.

MR GIBIAN: I just was unsure as to what the wise - -
HIS HONOUR: He identified the document - - -

MR GIBIAN: ---meant- - -

HIS HONOUR: - - - as having been signed by him -
MR GIBIAN: That's - - -

HIS HONOUR: - - - twice.

MR GIBIAN: That is — he did identify his signatur He raised some issue about
the form and the date that appeared on the figge péit.

HIS HONOUR: Yes.

MR GIBIAN: Soldid-- -

HIS HONOUR: No, he just said he didn’t know whésadwriting it was in
respect to the date. And he said he didn’t know tis Samuel Patrick Brown was,

but he’s obviously the person that certified theretrue copy back in whenever it
was, September 2010.
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MR GIBIAN: It may be there’s nothing to it, yottonour. | did just — if the
witness - - -

HIS HONOUR: No, that's the only basis of the ajen. The respondent’s tender

bundle used for the purpose of cross-examining Difé will be admitted and
marked as exhibit R5.

EXHIBIT #R5 RESPONDENT'S TENDER BUNDLE USED FOR THE
PURPOSES OF CROSS-EXAMINING DR MOFFET
MR DARAMS: | have no further questions.

HIS HONOUR: That’s not pre-empting a further tendf another document, if you
want to, or re-examination, obviously.

MR GIBIAN: Indeed.

HIS HONOUR: Yes. Does that conclude the crossveration?

MR DARAMS: Sorry, your Honour. Yes. There’s fusther questions.
HIS HONOUR: ..... how long will you be in re-exaration, Mr Gibian?

MR GIBIAN: I think it will be a — some short ped of time and | do need obtain
instructions, at least in relation to that mattet’s raised - - -

HIS HONOUR: Yes.
MR GIBIAN: - - - with your Honour. But - - -

HIS HONOUR: Well, if the cross-examination isihed, there’s no impediment to
you getting instructions.

MR GIBIAN: Indeed.

HIS HONOUR: Now, that leaves the two other wisess How long is that going
to take, the cross-examination?

MR GIBIAN: | think that will be shorter than tregplicant.
HIS HONOUR: Well, I can tell you it's going to Iskorter, but - - -

MR GIBIAN: Indeed.

HIS HONOUR: - - - the question was how long yaket.
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MR GIBIAN: | would have thought both of the witsses are likely to be within an
hour and a half or two hours.

HIS HONOUR: An hour and a half to two hours. Makshorter, Mr Gibian.
MR GIBIAN: | will see what | can do, your Honour.

HIS HONOUR: Now, oral submissions is — | don'tnw@eople repeating what
they've put in written submissions. That'’s justaste of time. That's not
precluding you for making whatever submissionsegithf you want to, but if it’s in
writing, don’t repeat it. Right. We will kick otbmorrow morning at 9.30.

MR GIBIAN: May it please.

HIS HONOUR: Right. Can you adjourn the coultQiB0, please.

<THE WITNESS WITHDREW

MATTER ADJOURNED at 4.15 pm UNTIL
THURSDAY, 27 SEPTEMBER 2018

.NSD2285/2017 26.9.18 P-90
©Commonwealth of Australia MR GIBIAN
Bupa HI



Index of Witness Events

DAVID RODERICK MOFFET, SWORN P-23
EXAMINATION-IN-CHIEF BY MR GIBIAN P-23
CROSS-EXAMINATION BY MR DARAMS P-27

THE WITNESS WITHDREW P-52

DAVID RODERICK MOFFET, RESWORN P-53
CROSS-EXAMINATION BY MR DARAMS P-53

THE WITNESS WITHDREW P-77

DAVID RODERICK MOFFET, RECALLED P-80
CROSS-EXAMINATION BY MR DARAMS P-80

THE WITNESS WITHDREW P-90

Index of Exhibits and MFIs

EXHIBIT #R1 THE CONSOLIDATED PRACTICE FINANCIAL P-33
RESULTS SHOWN TO DR MOFFET BEING PAGES 1 THROUGH
TO 17

EXHIBIT #R2 “SHORTER DOCUMENT” — FOUR PAGE P-61
EXTRACT AVAILABLE ON WEB FROM 2013

EXHIBIT #R3 “LONGER DOCUMENT"” — 10 PAGE DOCUMENT P-61
AVAILABLE FROM 2017

EXHIBIT #R4 SEVEN-PAGE DOCUMENT IDENTIFIED AS THE P-87
DAVID MOFFET ACTIVE DENTAL TRUE LOCAL WEBSITE

EXHIBIT #R5 RESPONDENT'S TENDER BUNDLE USED FOR P-89
THE PURPOSES OF CROSS-EXAMINING DR MOFFET

.NSD2285/2017 26.9.18 P-91
©Commonwealth of Australia
Bupa HI



