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HIS HONOUR: Right. Now, before you start youreneamination, Mr Gibian, a
number of matters occurred to me overnight. Onkvigs going to say yesterday
afternoon but deliberately refrained until | hafiigher look at the documents, but

it's self-evident to say there’s no clear winnettirs case and no matter how the
cards fall each side may suffer some collateraladgm The parties should give

fairly serious consideration to trying to resolteit differences. If you've tried to

do in the past | can only encourage you to pulladiusteps to try and resolve it, but
anyhow, having said that, let's say | can do noartban encourage the parties to do
that. Next, with reference to exhibit R5 — and ttéin be done by other further cross-
examination - - -

MR GIBIAN: I'm sorry, your Honour.

HIS HONOUR: - - -if leave is applied or in reagwination, | don’t care which, but

MR GIBIAN: Sorry, exhibit R5, your Honour?
HIS HONOUR: Yes, the bundle that Mr Moffet was--
MR GIBIAN: Yes.

HIS HONOUR: - - - cross-examined on. If you ggoiage 82 — and there’s series
of documents of a like kind, but if you go to pofof the page where it says
“income”, I'm at a bit of a loss to work out theffédrence between professional fees
from Marsden and Victoria practice which, as | ustend it, is the Dental
Corporation practice, and the dental draw from Be@brp. There was some
evidence about that but - - -

MR GIBIAN: Yes. |think - - -

HIS HONOUR: It's still a mystery to me, but | Wieave that with you. I'm not
going to expect an answer now. A similar issue&®omp on page 120. On both
pages there’s less deductions. Now, the evidemite respect, was all over the
place as to whether these deductions were dedsdtionrred in respect to the
income derived from the Dental Corporation or wexpenses incurred in respect of
the conduct of the business of a dental surgecaratpfrom the Dental Corporation
and there was, at least in my mind, uncertaintyp ashether or not these deductions
were deductions for which reimbursement had beagttcaand, if not, why not, but —
that may be an overstatement, but | just didn’tegfollow what was happening
there.

In respect to the income, there was some emphksisgupon the identification of
the business activity as that of a dental surgeadnl anust say | must be a bit dense
but why that mattered escaped me but that will bexolear. There was the
reference in at least two documents to Mr Moffatihg personally billed 1.826
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million-odd. The statement said last year. It waisl that the document was a
representation made in 2013. So was the incomidhedillings of 1.826 incurred
in the 2011/2012 financial year or 2012/20137?st gon’t know. | couldn’t find —
and what was tweaking my interest was that wasrafauin excess of what Mr
Moffet had been paid by the Dental Corporation.isSihere some evidence as to
where the other moneys came from? What do theetaxns, for example, show?
And equally, when it comes to the 2014 negotiatitiese was some emphasis
placed upon that but, quite frankly, the relevaoicthat escaped me as well, but —
anyhow, all will be revealed, | suppose.

And finally, just a housekeeping matter. If youtgeexhibit R3, | think it is, which

is the web page extract, page 2 of 10, my copyhebeading cut off. | think it says
“money on the table”, but if a complete copy ofttban be provided, and for what
it's worth, what was tweaking my attention in resfp® that document — and there
are a whole batch of other documents as well aitstla convenient example — was
the evidence given by Mr Moffet as to when he veddnig holidays was open to
guestion in submissions, especially when you ldakthe context of what he had
represented in 2013 and again in 2017, but thetignesas to his integrity,
credibility and reliability, were questions whickvays worry me.

That's why | said earlier no matter who wins ordgsn this case — and I've got no
clear view at this stage — some people may suffer af collateral damage on the
way through and one thing which was occupying mgdwras a lot of the points
sought to be made yesterday in cross-examinatamd-this is not a criticism. It's
just a normal cross-examination technique — thatpaould have been made by
reference to the documents without Mr Moffet's coemts upon those documents.
So to what extent are findings of credit, reliapijlintegrity of any relevance in this
case, judges are loathe to make them unless thegtressary. You don't take a
sideswipe at people unless it's necessary to dmdat was just crossing my mind as
to whether it was necessary to go down that pathabyhow, they're the concerns
that | was having as — trying to pen to paperdagtt and capture some thoughts.
Now, having said that - - -

MR GIBIAN: It might be appropriate if we just tala short adjournment just to
ensure that we can answer those particular maktatyour Honour has raised and
perhaps the first matter - - -

HIS HONOUR: Well, I will grant you an adjournmeuntil 10 o’clock.

MR GIBIAN: Can we ask until - - -

HIS HONOUR: Can you adjourn the - - -

MR GIBIAN: Can we ask until 10 past 10?

HIS HONOUR: Five past. | want to get this casdlwe road and | want it finished
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MR GIBIAN: | understand.

HIS HONOUR: - - - by lunchtime. Thank you. Cayu adjourn the court, please?
ADJOURNED [9.50 am]
RESUMED [10.06 am]

HIS HONOUR: Yes, Mr Gibian.

MR GIBIAN: Yes, your Honour. We ask Dr Moffet take the witness box.

<DAVID RODERICK MOFFET, RESWORN [10.07 am]

<RE-EXAMINATION BY MR GIBIAN

HIS HONOUR: Thank you, Mr Moffet. Please takseat. Yes, Mr Gibian.

MR GIBIAN: Yes. Thank you, Dr Moffet. | mightigt clarify the matters his
Honour raised at the outset if that’s convenidd. you have the — | think you still
have a bound copy of what was marked as exhibaribhas the words
“respondent’s tender bundle” on the front; is thgit?---1 do.

Can | ask you to turn to page 82 of that bundl&2s-

And you will have heard — his Honour referred te taference to income which was
effuse at around a third of the way down that pdge.you see that?---1 do.

And there are two sources of income listed onplagie. The first is referred to as
“professional fees from Marsden and Victoria preeti Do you see that?---1 do.

And the second is “dental draw from Dental Corpioré®---Correct.
Now, this is the tax return for the 2007/2008 ficahyear — -?---Yes.

- - -as | understand it. Are you able to prowaheexplanation as to why there’s a
separate for professional fees from the Marsdenvactdria — Marsden and Victoria
practice and the dental draw from Dental Corpor&tieFrom January 1 — sorry,
July 1 2007 through to November, when | sold trecpee, | operated the practice in
my — those practices in my own name and thatéingty is the income | earned
while | owned the practices in my own name. Aften November, the practice was
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sold to Dental Corporation and they then renumdrate with a dental draw and that
was the component in the second number on that page

Now, can you then go to page 120 within the sammallei) exhibit R5? And this is
the tax return for the 2008/2009 financial yedwelieve?---Yes.

Correct?---Yes.

Can I just, firstly — just with respect to the imoe entry, you will see that there’s an
income entry of some $5000 — $5017 for professierd from the Victoria and
Marsden practice. Do you see that?---I do.

And another figure for Dental Corporation?---Yes.

| think, when you were cross-examined about tros, gerhaps speculated that the
first entry was some sort of hang over fee fromtime before or fees from the time
before the practice was sold, is that - - -?---Qouell - - -

- - - as best as you can - - -?---Could well haser yes.

Yes. Now, you were also asked some questionosseexamination by reference to
expenses that were listed as deductions?---Yes.

And | think, by reference to a number of the taimes, that including this one — and
you will see that there’s a number of deductiored #ppear there. Are you able to
cast light on whether or not — or whether thoseevexpenses in relation — sorry, |
will withdraw that. | will go back a step. In thyear, in the 2008/2009 financial
year, did you undertake dental work for anyone othan Dental Corporation?---No.

And in relation to expenses that were listed asidgohs, are you able to indicate —
with respect to these deductions — why they weaféhey were expenses with
respect to dentistry or why reimbursement wasnigbb or able to be sought from
Dental Corporation?---Some of these were in ratatiodentistry. The agreement —
the service agreement with Dental Corporation ssiggethat | was responsible for
my own insurances so there’s that number thereneSseminars that | attended were
involving investments and not related to dentistrythat would be one seminar — as
best as | can remember.

All right. Just more generally in relation to ydax returns, can you just — if you're
able to do so — indicate what your general praetias in assisting your accountant
in relation to the preparation of tax returns - - -

MR DARAMS: Your Honour, | object. This matterekn't arise from any of the
cross-examination.

HIS HONOUR: | think it's within the bounds.
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MR DARAMS: May it please the court.

THE WITNESS: | used to give my accountant a éxdga book of all my
expenses. | would give him copies of my crediticgtatements, pointing out which
products — services — expenses on those credd vaek for my personal use. And
copies of receipts. And my accountant would themgile my tax return.

MR GIBIAN: And did you rely upon your accountantrelation to what matters
were able to be deductible or not deductible?iel d

Now, this wasn’t a matter his Honour raised but yuile we're with the tax returns,
can you go forward to page one hundred and — 258 sorry — within exhibit
R57---Yes.

You will see this is the 2012/2013 tax return atglthe equivalent page to the
earlier ones that I've asked about and you willtbeee’s — again — reference to
income and deductions. Do you see that?---1 do.

Within the deductions, under the heading “otheremges”, there’s a reference to
Dental Corp income adjustment. Do you see that@e--

Are you able to — just to say what that’s a refeectn?
MR DARAMS: He gave evidence in cross-examinatiarthat yesterday.

HIS HONOUR: | think that’s right, Mr Gibian. Heas asked what did that relate
to and he said it would be a component of workfental Corporation. That's my
note.

MR GIBIAN: If | could just have a moment. My reois that he referred to it as a
loss adjustment and | just wanted to clarify whanteant by that.

HIS HONOUR: Do we have the transcript? Makdwitd. Well, if you wish to
cross-examine further, Mr Darams, you can. Yes.

MR GIBIAN: Yes.
HIS HONOUR: Ask the question but keep it withinarow compass, Mr Gibian.

MR GIBIAN: Indeed. My note, Dr Moffet, at leastas that you indicating that, on
your understanding at least, that that was a ldgstment; are you able to say what
you meant by “loss adjustment’?---That financiahid was unable to produce a
profit for Dental Corporation up to their targetdaso the shortfall was — | had to pay
them back and that was part of that shortfall.
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Now, do you have — | think you also have with yotatwas marked as exhibit R3, a
document headed, “Wanted: Dentists Prepared tatBdweir Practice Profits”?---I
have it here.

And if you would just go to the second page of th@tument, you were asked — you
were cross-examined in relation to that aspedi@téxt and particularly in the first
line, the reference to having billed your client®tal of some $1.8 million or
thereabouts?---Yes.

Do you see that?---1 do.

| just — what does that amount represent?---Agagdrcan remember, that amount
represents the — my personal billings to patienBeamtal Corporation from 1
November 2010 to 31 October 2011, a 12-month peridtbse were the anniversary
years of my agreements with Dental Corporation.

And in terms of the $1.8 million, was that the t@mount of fees charged or paid to
Dental Corporation, on your understanding, forloek you performed or in respect
of work you performed or the amount that you yolingzeived?---That was the
amount of money that patients paid Dental CorponatiThey then calculated my
commission based on that amount of money lessati@atory fees.

And the — what you referred to as the commissidhaspercentage set out in the
services agreement?---In the services agreemess. Y

Yes. Allright. Now, you were cross-examined aband you — | think, in the
answer you just gave with respect to the 2013aaxm — about the — whether you
had experienced a shortfall and you indicated ydurdthe fifth year. Which was
the fifth year?---The fifth year ended in end oft@er 2012.

And in that respect, you said that there were angtances in relation to that
shortfall; what were those circumstances?---Atfaetice — at the Victoria Road
practice, | discovered that one of my staff memiieese was stealing. She had signs
and symptoms of an embezzler and through my inyatstins, it was found that she
had stolen $450,000 from the Commonwealth Goverhnusimg our patient records
down there to submit fake treatment and get thegowuent to reimburse money to
those patients into their bank account but the lzaclount details were her own.
There was also another $250,000 of claim that skieeumsuccessful, that she tried to
process on the terminal and my belief was thatgfatie shortfall in the revenue of
the practice was her stealing from us as well mftbe practice as well as from the
government. Thieves are rarely one-off instanghsy will try many avenues and
then they will work on the least — path of leasistance. In terms of Dental Corp’s
decision to investigate whether she had been sgealbm Dental Corporation as

well as from the government, Dental Corporation gaisg to get the money from
me in the shortfall, so it didn’t really mattertteem. So | feel —and | had to carry on
a three-month charade while the Federal Governgariheir case together to do the
arrest and the sting on this employee, knowingshatwas stealing from the
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government and probably from us at the same tilhneas a very traumatic time to
be practicing dentistry.

Right. Now, in relation to the acquisition agreemeou were asked whether you
had a lawyer in that respect. Sorry, do you havepy of your affidavits with you?

HIS HONOUR: The questions weren't confined to dleguisition agreement, of
course.

MR GIBIAN: I'm sorry?
HIS HONOUR: The questions weren't confined - - -

MR GIBIAN: I'm sorry. Yes. The acquisition arsgrvices agreement. Now, can
you — | think you have the volume 1 there, do yedi'go.

| think your first affidavit is under tab 12. Iby just go to page 3, you will see from
paragraph 12, you refer to initially having a +@eceiving a telephone call from Dr
Khouri; do you see that?

HIS HONOUR: Sorry, where are you referring to?

MR GIBIAN: I'm sorry. This is Dr Moffet’s firsaffidavit of 14 May.

HIS HONOUR: Right.

MR GIBIAN: It's tab 12 of the first volume of theourt book?---Yes. At the top of
the page. Yes.

HIS HONOUR: Yes.
MR GIBIAN: You see that?---1 do.

And then further down, at paragraph 16, you refdraving an initial meeting and
then, at paragraph 20, a further meeting in Pymtteyou see that?---Yes.

And | just want to ask you whether — did you haagal advice at the time that you
conducted those meetings, to your recollection®--N

And you were also asked whether you had receivet@dvith respect to the
services agreement that was signed and | think goswer was you must have; do
you actually recall whether you did or did not?half services agreement that was
signed was witnessed by my solicitor at the tinoeyess. | had advice.

In relation to the moneys received by the practjoe, referred to the sale of dental
products?---Yes.
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What were those dental products or what typesing#?---Mouthwashes.
Anything else?---Predominantly only mouthwashesteviing agents.

All right. And who provided those to the practioe sale?---They were purchased
from dental supply companies on behalf of DentajpGmation.

Now, moving forward, you were asked some questiomslation to discussions that
occurred in the latter part of 2012 and — where glvanged to working three days
per week and | think you said that that was yoguest, to change to working three
days per week. What happened to that request?is/Heow was it dealt with by
Dental Corporation?---My request to work three dagsweek was negotiated with
David Bonham; I'm not sure of his title at the @rbut it was a significant title and
we communicated via face to face meeting, phoreaodl email.

Now, you were asked about your wife working asa@epgionist at the practice, at
Marsden Street. How many receptionists were thttiee practice?---There were —
at — during the seven year period, we had, at tage sthree receptionists, not
counting my wife.

And — sorry; did that change throughout that ptie-Well, as the global financial
crisis hit dentistry, we had less need for receysits and, obviously, we lost one to
her Majesty’s prison as well. And Dental Corp didaplace that person; the — the
head office chose not to replace that person. sanohy wife had to step into the role
in 2013, 2014, around those times, and — but atithe, practice was only running
on one dentist.

Now, do you still have the bundle marked as “Resleotis Tender Bundle”, exhibit
R57?---This — this one, yes.

Can you just go to page 339?7---Yes.

You were asked some questions about — there’suntt headed Services
Agreement, which has a handwritten date 8 Noverab@$, at the top of page two —
3397---Yes.

Do you see that? And you were asked some questioration to that document.
And if you just go over to page - - -

HIS HONOUR: Sorry, I've lost that document. Whés it?
MR GIBIAN: I'm sorry?
HIS HONOUR: I've lost that document. Where & it

MR GIBIAN: | believe my friend tendered a spitadund - - -
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HIS HONOUR: It's in that one.

MR GIBIAN: Yes.

HIS HONOUR: That's right. Itis too. Sorry.

MR GIBIAN: A spiral-bound - - -

HIS HONOUR: Yes. And 239, you reckon.

MR GIBIAN: Sorry, 339.

HIS HONOUR: 339. Thank you. Yes.

MR GIBIAN: And you were — also, if you go to pagé3, which seems to be the
conclusion of that same document. | think you edrhat that was your signature
that appeared on that page?---Yes.

Now, can | show you another document. I've justde you a document just — also
headed Services Agreement, and reports to be befartdes, Dr Moffet, yourself,

and Immediate Dental Care Pty Ltd; do you see&thdtsee that.

And if you go over to the fifth page of the documenseems to be your signature in
the same form; do you see that?---It does. It is.

If you just go back to the first page of the docuiriéze handed up, it doesn’t bear
the date November 2009; do you see that?---No.

Are you able to recall when you were provided withfirst saw, this
document?---Before or after | signed it?

Sorry. Well, I — do you recognise - - -?---1 —-&hi- -
- - - this - - -?--- - - - document. Sorry.

Do you recognise this - - -?---Yes.

- - - document?---Yes.

I’'m sorry — the document I've just handed you?-sY@&his document that you just
handed to me, | have my own copy here, bound tegettih the — another services
agreement, the larger services agreement, thelgeatdice acquisition agreement,
and the — the leasing arrangements for the twoeptieg that were not owned by
Dental Corporation, nor any of my entities. Angsit five-page — five pages is
enclosed in that. And this copy that you have ginee is identical to the one that |
have in there, and | received that in early 208y &dhe agreements were executed.
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All right. And did you agree — receive it, soriy,the same — in one bundle, together
with the acquisition agreement, when you receiveahd signed it?---Yes.

All right. And do you have any other knowledgeacdopy of that that bears — well,
sorry, | withdraw that. Is your recollection thetu signed that document around
that — the same time as the acquisition agreenmehthee other services
agreement?---Itis. Itis. | signed this docunemr to the settlement in November
2007.

And do you have any knowledge about how the d&Ne&mber 2009 might have
come to appear on the version that appears at3&@ef exhibit R5?---1 — | have — |
have no idea how that date, nor that seal, appetrad document.

All right. Can you just — just sticking with the@cument that | handed to you, if you
just go to the second page of the document, ydused that clause 2, in the middle
part of that page, at (a), indicates that:

The practice principal engages the service providgorovide the services to
the practice during the term.

Do you see that?---I do.

And there’s a reference to the — at schedule Ighwisithe second-last page of the
document, page 4, to a list of services; you katt--Yes.

Did Immediate Dental Care ever provide those sesAc
MR DARAMS: | object. He gave evidence on thistgeday.
HIS HONOUR: Sorry? | beg your pardon?

MR DARAMS: He gave evidence on this yesterdayak asking questions about
it. 1didn't.....

HIS HONOUR: | think that’s right, Mr Gibian, that -

MR GIBIAN: Yes.

HIS HONOUR: - - - on my reading of these docursetiiey’re exactly the same.
MR GIBIAN: Yes.

HIS HONOUR: And he was cross-examined, and ther®no uncertainty as to
schedule 1 or the services provided.

MR GIBIAN: Yes. There was one additional matteras going to ask him about.
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You will see — if you go back to the second pagthefdocument, there’s a heading
— clause 3 is headed Service Fee; do you see-thatk that.

And it indicated that in consideration for the pgeion of the services by the service
provider, the practice principal must pay the feée service provider - - -

MR DARAMS: Well, again, | object to this question
HIS HONOUR: Again, it doesn’t arise out of crassamination. There was no
guestion directed to paragraph 3 of the agreenmmjng part of exhibit R5. And

this document is exactly the same.

MR GIBIAN: Indeed. That document was tenderedrivss-examination. The
witness was asked, in relation to the services,rdidated that - - -

HIS HONOUR: Yes.

MR GIBIAN: - - - no such services were provided.
HIS HONOUR: But - - -

MR GIBIAN: In order to complete the - - -

HIS HONOUR: Refresh my recollection: was anysjign put directed to clause 3
of the agreement?

MR GIBIAN: No, | don't believe it was, but I'm--
HIS HONOUR: Well, there’s - - -

MR GIBIAN: - - - entitled to ask, in cross-exaration, in order to complete the
picture, whether this agreement - - -

HIS HONOUR: No, that’s not the purpose of crogaraination.

MR GIBIAN: Well - - -

HIS HONOUR: Cross-examination — re-examinatiather. It's to resolve any
uncertainty or ambiguity in respect to the evidewbéch is being given. And no
evidence was given in cross-examination as to eldus

MR GIBIAN: Yes. Well, the document was tendenedross-examination.

HIS HONOUR: Well, | don't that's - - -

MR GIBIAN: And the witness was asked about ivds merely seeking to ask the
witness a question - - -
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HIS HONOUR: But the mere fact that the witnesasked a question about a
document, assuming you are correct that it wasetexadin cross-examination,
doesn’t create a carte blanche to ask whatevetigng®u want to in re-
examination. But anyhow, where is this going, Mbi&n? If it's only going to be
one question, let's get there and move on.

MR GIBIAN: It's one question.

HIS HONOUR: All right. Well, ask the questionaag. And if something arises,
you can cross-examination further. What's the oe®

MR GIBIAN: Clause 3, there's a reference to “seevfee”?---Yes.

| just wanted to ask you whether or not any serfeeewas ever paid by you to
Immediate Dental Care in relation to the serviteds are listed in page 4?---No.

| tender that do, your Honour.

HIS HONOUR: Thank you. Any objection?

MR DARAMS: No, your Honour.

HIS HONOUR: The undated Services Agreement valelmitted, without
objection, and marked exhibit Al.

EXHIBIT #A1 UNDATED SERVICESAGREEMENT

HIS HONOUR: Next.

MR GIBIAN: The — | think the last matter | wantealask you, Dr Moffet, was —
sorry, do you have exhibit R4, which is the Truedlonvebsite?---Yes, | have it here.

| just wanted to ask you — you were asked sometigmssabout that. | just want to
ask you whether you recalled whether you createdene involved in the creation of
this entry on the True Local website?

MR DARAMS: | object to the question.

MR GIBIAN: I'm sorry. The whole — the page.

HIS HONOUR: Sorry. Can we have the question yleatwant to put?

MR GIBIAN: You will see that there’s — it seentslie a web page which is headed
“David Moffet, Active Legal” — “Active Dental”. Dg/ou see that?---I do.
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| just want to ask you whether you recall whethau were involved in or took steps
to have that page created?---My memory is vaguiisn It is a — True Local is a
review website, much like Google reviews, Yelp-- -

HIS HONOUR: Mr Gibian, | think the witness showdnfine himself to answering
the question that you have asked.

MR GIBIAN: Yes.

HIS HONOUR: The question was: did you have anwplvement? And he says he
has got a vague memory. So - - -

MR GIBIAN: Do you recall whether you had any- -
HIS HONOUR: - - - presumably, he can’t answer - -
MR GIBIAN: - - - involvement in the creation diis page?---1 didn't create it.

Do you recall whether you caused it to be created®an’t recall causing it to be
created.

And the answer to my — the next question is propkdgical, but do you have any
recollection as to when it was done or became aviaP---No, not really.

That'’s the re-examination, your Honour.
HIS HONOUR: Any application further cross-exanine
MR DARAMS: No, your Honour.

HIS HONOUR: Thank you. Now, you presumably wiintMoffet excused, do
you?

MR GIBIAN: Yes, unless your Honour has any - - -
HIS HONOUR: No. Thank you for attending, Mr Meff You're excused from
any further requirement to give evidence. You'maaty to the proceeding and, in

any event, you're entitled to resume your seabéwtell of the court if you wish
to?---Thank you, your Honour.

<THE WITNESSWITHDREW [10.37 am]

HIS HONOUR: Yes, next witness.

MR DARAMS: Yes, Mr — it will be a witness in oagase, Mr Mark Evans.
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HIS HONOUR: Thank you.

<MARK ANDREW EVANS, AFFIRMED [10.38 am]

<EXAMINATION-IN-CHIEF BY MR DARAMS

HIS HONOUR: Thank you, Mr Evans. Please takeat 8 you wish. Yes.

MR DARAMS: Now, Mr Evans, can you please stataryloll name and address
for the record?---Mark Andrew Evans, 67 BroadwagnDerwell.

And what'’s your current position?---I'm a Directoir Normandy Capital.
Yes. And did you affirm an affidavit in these peedings on 21 May 20187?---I did.
Yes. Nothing further, your Honour.

HIS HONOUR: Mr Gibian.

<CROSS-EXAMINATION BY MR GIBIAN [10.38 am]

MR GIBIAN: Thank you, Mr Evans. Just in relatitmyour role with Dental
Corporation, you record that you were executive the executive chairman from
2007 to 2013 and then managing director, | takieam 2013 until 2016?---That's
right.

Is that right? Was there a difference between yolas in those two
positions?---No.

Right. So there was no change in your role? H juat a title change at some
point?---Yes.

Right. And did you have any ongoing involvementhabental Corporation after
2016?---No.

All right. In terms of what you describe your r@e doing, you say you were
overseeing the day to day operations of the busjmesluding the acquiring new
dental practices — dentistry, sorry — practicesthat right?---Yes.

And that was the case between 2007 and 2013, @rasyies.
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Was it — is it correct to say that your role wasugsed on — more on the acquisitions
than the ongoing operation of the existing prastizenot?---No.

Right. How did your roles relate to those of Drdgini and Mr Bonham, who were
referred to as executive directors in the — | thinkhe relevant — in those periods as
well?---We all had different roles in different paof the business, effectively, and
that | was involved in some of the acquisitiong v&s Dr Khouri. Mr Bonham was
more involved in the financial management.

Sorry, Mr Bonham was more involved in the financrelnagement?---Yes. He
wasn’t involved in the acquisitions.

Is it the case that there wasn't some strict difféiation between your roles? |
mean, did you have sort of — some sort of geogeaphi?---Yes, there was — yes,
there was differentiation, yes.

Well, did he have some kind of geographical resjilitg or - - -?---No.

Well, what was the differentiation between youesthen?---Well, | guess Mr
Bonham was the chief operating officer and finalnoientroller at various times over
the business, so the — sort of, from 2007 to 2@6Khouri was really focussing on
acquisitions and some overall management. | wdosoverseeing the whole lot.

Well, were you sort of superior to — as it wereDroKhouri and Mr Bonham or
- - -?---In an organisational chart purpose, yes.

All right. In a practical sense?---Yes. Yes.

All right. Now, in terms of the — sorry, | will k& that back. If you go to paragraph
20 you refer there — I'm sorry. Do you have a copyour affidavit?---Not on me.

You do now?---Do now.

If you go to paragraph 20 of your affidavit youaefo — or from that paragraph you
refer to the acquisition of Dr Moffet’s practic®o you see that?---Yes.

And | think that there were two meetings conduetemt involving Dr Moffet. Is that
your recollection?---Yes.

Were you at both of those meetings?---There mag baen more meetings. There
was two meetings that | was at.

All right. At least so far as you're able to shattthere were two meetings and at
least you and Dr Khouri were at both of those nmgs?---Yes.

Right. Now — and the discussions — the seconbaxfd, | think, was in a restaurant
at Pymble; is that right?---Yes.
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Now, the discussions you were having with Dr Moffetre in relation to a proposal
that | think Dr Khouri had previously communicatbet they would — that Dental
Corporation would offer to purchase the practicdhat was what the discussions
were about, yes.

And the proposal that you were putting to Dr Moffea general sense was that
Dental Corporation would purchase the practicethatiDr Moffet would agree for a
period of at least five years to work in the preetihat Dental Corporation had
acquired — will have acquired?---There was a cahtaprovide services for five
years, yes.

Well, that was the deal that was being offered, ifjayou were offering to buy the
practice on the condition that Dr Moffet would warkthe practice that the
respondent would then own for a period of at |&astyears; correct?---No. Well,
the respondent would own it permanently, not fee fyears. Thatwas a - - -

Yes, I'm sorry. | meant the five years to attaghhte working — that is, you — the
deal that was being — was put on the table wadliea¢ was a permanent acquisition
- - -?---Yes.

- - - that is, the respondent would own the practjoing forward, but part of the
condition of the offer was that Dr Moffet would agrto work for the respondent’s
practice for the — at least a five year periodhad] | think, enters — part of the
agreement was that there was a services agreeandivief years, yes.

And if you go to — you're not suggesting — this@ne time ago, obviously. You're
not suggesting now that you can recall preciselgtw¥ords were said at that — those
meetings?---No.

If you go to paragraph 22 you, in the fourth liray that you didn’t pitch the
proposal as — that he would work back for five gea¥ou see that?---I do.

And you say you made a proposal that he would &igantract to provide services
for five years. Do you see that?---Yes.

You're not suggesting those are the words that weteally used to — you're
referring to the structure of the acquisition aad/Ees agreement that was
subsequently formulated?---Yes.

Now, the —and in terms of those meetings a dealagaeed at the second of those
meetings and the formal acquisition agreement anéxed services agreement were
prepared later or at least provided later - - Y&s:

- - - to Dr Moffet for formal execution, correct?¢es.
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And the structure of the transaction was that Debtaporation would buy the
practice, buy the equipment fittings and take dkerlease of the premises?
Correct?---The agreements were attached to thenueis so yes.

All right. And buy the good will and name and iieetual property and the like,
attaching to the business — the practice?---Yes.

Take over the employment of staff at the practic¥®s.
Including the other dentists who were working & pinactice?---Yes.

And as you say that Dr Moffet would then work fbetrespondent’s practice for at
least five years, correct?---Dr Moffet would sigreedervices agreement with the
practice and — or his entity would sign a servageement to provide the services.

All right. All right. Well, we will come to that.In terms of the — what you say the
intention of the arrangement was, can you justapkto paragraph 11 of the — of
your affidavit? You will see in the first sentertbere, you say that it was intended
that by entering into arrangements with the respatdientists would largely be
relieved of administrative burdens associated thigh— with your practice?---Yes.

Do you see that?---Yes.

So the intention was — in a general sense at-etistt the dentists could focus on
undertaking dentistry work?---Yes.

And that would be in the practices that would therowned by Dental
Corporation?---It would be on the terms that weréhe services agreement.

Yes. In practices owned by Dental Corporationdér the services agreement, |
don’t believe that the dentists were still freegtoand work in another practice,
outside of the exclusion zone.

Yes. Well - - -?---But the intention was that thegrked in the practices. Yes.

Yes. And if you go forward in your affidavit to rgraph 73 on page 10, you will
see there, in the second sentence, you refer tyeucassert that in practice, patients
came to the practice to see Dr Moffet as he wasléiméist and his reputation would
be an important factor in patients deciding to c@né see him. Do you see that?---I
can see that.

What Dental Corporation wanted was to acquire thetfre and to acquire the — that
the patients would become patients of the Dentap@ation practice,
correct?---Dental Corporation can’t provide destivices so the patients would
always be the patients of the dentist providingsthevices as a corporate income.
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Well, the dentist would always provide — physicalhpvide the dental
services?---Sure.

Correct? But the patients would become patients wére billed by Dental
Corporation in attending — when need arised — adD&orporation practice;
correct?---In some instances, yes. In some ine@mo.

Well, the intention was that the patients woulddtained, presumably?---Sure.
Yes?---Yes.

And the mechanism by which that was to be achievesl— in part, at least — to
ensure that the dentist — at least the principaliste— would be signed up to a
services agreement to work in the respondent’stipeafor at least a considerable
period of time, correct?---'m not sure what thegtion was.

Well, the method by which you were hoping to enshet patients would continue
visiting the practice and paying fees was to sigithe dentist, who they may have
had a relationship with, to work in the respondepractice for a minimum of five
years?---Yes.

Correct?---Yes.

All right. And also to insist upon a restraint pigion which restrained the dentist
from either working within the exclusion zone oveliting patients away from the
respondent’s practice?---Yes.

All right. Now, in terms of the documents that eéhen signed, there was an
acquisition agreement and a services agreemery \Ware prepared — were you
involved in the preparation of those documentdlat-a don't recall.

All right. Well, just in a general sense, at thatiod of time — 2007/2008
- - -?---Yes.

- - - the Dental Corporation was in the procesaagfuiring a number of
practices?---Yes.

Correct?---That’s right.
And grew very quickly?---Yes.

Is that right? And was — had prepared a standaydisition and services agreement
that it would propose when it was purchasing atpr@e---That's right.

Correct?---Yes.

Which reflected the model that it wished to implen?e--Yes.

.NSD2285/2017 27.9.18 P-110 M.A. EVANS XXN
©Commonwealth of Australia MR GIBIAN
Bupa HI



10

15

20

25

30

35

40

45

Now — and | think, would it be fair to say that $eodocuments were reasonably
standard, at least up until 2010, in the sensetliegtwere the same practice to
practice?---Each — yes. There was a standard d=mutimat went to each business
we were going to acquire and then there was a ra&igot process between each
business and back so they did vary but there vessralard document, yes.

All right. Now, can | just show you some — sorrwill just hand the witness
volume 1 of — part 1 of volume 1 of the court book.

Now, just before | come to the documents, in arc2@t0, the Dental Corporation
made proposals to some or perhaps all of the demirking in their practices that
they enter into what was to be called a facilited services agreement rather than a
— in place of the services agreement that hadeshtebeen entered into up to that
time. Are you aware of that?---Yes.

And did you have any involvement in that?---Yes.

What involvement did you have?---In the conceptlnging the agreements from
what they were to the facilities and services agperd.

All right. Now — and in the bundle you've got thean you — if you just go to tab
17, it's page — it has got a page number, 202hendp right corner?---Yes.

You will see this is a letter addressed to Dr Mpftiated 30 November 2010. Do
you see that?---Yes.

And it seems to be signed — if you go to page 26¢ Mr Bonham as Chief
Operating Officer. Is it — is this correspondenraar at least the form of it — familiar
to you or not? | understand it's some time ago-bu?---It's a long time ago so —
but, yes.

All right. And you will see, if you just go back page 202 - - -?---Yes.

- - - paragraph 4, at the bottom of that page etkex reference to — or a description
of how the services agreement currently operateé&ss-

Do you see that? And it's indicated that, at pnésgou provide services to Dental
Corporation under a services agreement in condyetipractice owned by Dental
Corporation. Do you see that?---Yes.

And a reference to the payment of a dental draw.y@u see that?---Yes.

And | think that’'s done in diagrammatic form in thext page, 203. Do you see
that?---Yes.

And then towards the bottom of that page, there&ference to what is proposed.
Do you see that?---1 do.
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Can | just direct your attention to what appeangdaragraph 7 at the top of the
following page, page 204? And you will see théat it's indicated that under the
facilities and services agreement, you will comngeoperation of your own new
practice/enterprise. Do you see that?---Yes.

And that within the Dental Corporation premises #rat Dental Corporation would
continue to provide you with patient lists, goodl W, dental equipment,
administrative support, and the premises. Do ysuthat?---1 do.

So we're right in understanding what was proposse lwas that the dentist would
set up a new practice, not operate Dental Cormoratpractice any longer but set up
a new practice of their own; is that right? lattjour understanding, at
least?---That’s what it says here. | mean, infmacthere wasn't limited differences
to the way it was operating before that.

All right?---And the reason for the change was,thdten we first started, we had tax
advice — sorry, accounting advice that, if we ubedfacilities and services
agreement, that we would have to write off the gatidn our balance sheet. So we
then had new advice in 2010 and changed to thesemgnts because they better
reflected the nature of the relationship.

All right. In any event, in terms of the rationdde it, can you just go to — if you go
to the next tab, tab 18?---Yes.

HIS HONOUR: Sorry. | don’t have tabs in mine,csm you - - -

MR GIBIAN: Sorry. Page 207.

HIS HONOUR: Yes. Use page numbers. Thank you.

MR GIBIAN: You will see that’s a frequently askgdestion document?---Yes.

Is that — again, | mean, look through it if you dee but is that a document that you
are familiar with or think you would have seen lefs--1 would have seen it back in

2010. Yes.

All right. And if you just go back to page 207 2dathe table that appears on that
page?---Yes.

Records, “Why is this new agreement” — “arrangerheim sorry — “being
proposed”; do you see that?---1 do.

And | take it you understand this to be informatibat was communicated to
dentists working within Dental Corporation practee-Yes.

Yes. And that was intended to be accurate, | as8t#3You would think so.
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Well, I assume you think - - -?---Well, yes.
That was a positive answer to my question, was-¥es, it was.

And you will see in the — well, it's asserted thesi# be mutual benefit and that
there will be a reduction of costs:

By changing the arrangement, Dental Corporatior & able to reduce some
costs.

Do you see that?---1 do.

And two matters are identified there; the secdnth@se is in relation to the
intention to avoid potential unintended cost im@éfncies and direct tax imposts,
such as payroll tax; do you see that?---1 do kat t

Was one of the intentions of the proposed diffeegrangements to avoid payroll tax
liability?---1 think it says:

Dental Corporation can avoid potential unintendgekmating cost
inefficiencies and direct tax imposts, such as pkyax.

Yes. So one of the intention was to avoid paysotlliability that the company was
presumably incurring at that point in time; istthd’'m asking you what your —
whether you have any recollection about that, sgpdrom the document. If you
don’t - - -?---All I'm saying is | think that’s exaly what it says in the document.

Yes. Well, is it accurate in that respect, tolthst of your recollection?---It is.

Now, in terms of the ongoing — once there had lageacquisition, in terms of your
role, there were a range of other staff who wevelired in the day to day operation
of practices that Dental Corporations owned; thegee practice consultants, HR
managers, IT support, marketing staff and the liketrect?---Yes.

Maybe they reported to you in a hierarchical sdngavould it be correct to say that
those staff were more involved in day to day inteéaas with the Dental Corporation
practices than you were?---Generally, yes. | meame instances, no, | was still
involved directly but we've had anything up to 3%@ctices, so the relationship
between each one was different.

All right. Now, the — if you can go back to youfidavit then?---Yes.

If you go to page 7, you will see there’s a headirigtle over halfway down that
page, “Representation to Third Parties”; do yaitbat?---Yes.

And you will see, at paragraph 49, you say that:
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Dr Moffet named his practice Active Dental and thgpondent played no role
in that decision.

Do you see that?---1 do.

Now, firstly, you're aware that the practice walezhActive Dental before Dental
Corporation purchased the practice?---Yes.

And when Dental Corporation purchased the pradtigejrchased the business name
and all rights attached to the business name, A&@®ental?---1 assume so.

Well, do you still have that folder with you?---\hione? Yes.
The — part 1 of volume 1 of the court book?---Yes.
If you go to tab 14, page 1, there’s the dentatfra acquisition agreement?---Yes.

And, as you say, this was the standard form thatpvaposed by Dental
Corporation, at least up until 2010?---Yes.

So | take it you have some familiarity with it bfiyou go to page 6, you will recall —
you will see there - - -?---Yes.

- - - that in the — under the heading, “Backgroyndirious matters are recorded,
including that:

The practice principle and the service company teyeed to sell assets
owned by that vendor and the purchaser agreesvidelthe assets.

?---Yes. Yes.

And if you go over to page 7, there’s a definitinrtlause 1.1 as to what the assets
are?---Yes.

And you will see it includes goodwill and vendordP(a) and (e)?---Yes.
Correct?---Yes.

And if you go over to — sorry, | will take it onéep at a time. If you go over to page
12, there’s a definition of what “vendor IP” is%es.

Including the business names used by the vendodamain names, etcetera?---Yes.

So you understood that Dental Corporation had @seth that name — if you need to
see it, there’s a reference to it at page 47 uscleedule 6, which is the list of
practice names, including Active Dental Parramatid Parramatta Dental
Clinic?---Yes.
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So the — after 2007, the name Active Dental was&)élorporation’s business name
and — correct?---Yes.

And then if you go to — back to page 29, clause-19@s.

The Dental Corporation — that refers to an ackndgdenent by the vendor, Dr
Moffet, that the purchaser, Dental Corporation,|daise whatever trade or
trademarks, etcetera, that it wished at the presfiseres.

Correct?---Yes.

All right. So, at any time, Dental Corporation tthhave directed Dr Moffet to use a
different name or a different business?---Not sure.

You don’t know? All right. You don’t read thattorclause 19?---Well, isn’t that
related to the vendor? “Used or owned by the vendany related body corporate
of it”, rather than the purchaser?

| don’t want to debate it with you, Mr Evans, boiywill see it reads as:

The vendor acknowledges that the purchaser maheatompletion date, use
or display at the practice premises —

that is — the purchaser is Dental Corporation;rezi?---Yes. That's right.
Continuing:

It may use or display, at the practice premisey, taade or service mark, trade
or business name, registered designs and logos —

etcetera —

used or owned by the vendor or any related bodyndorate, including the
active dental name.

Correct?---That’s what it says there, yes.
Yes. And - - -?---You've just read that out.

- - - Dental Corporation had purchased the actergtal name and could do with that
name what it wished, correct?---Yes.

And the practice now operates under the name BU&tPaRatta, are you aware of
that?---No.

Right. Do you know when that came about or dbihe about during the time of
your involvement?---No. | don’t know.
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Okay. Now, in terms of the persons undertakingidtg work at the practice, one
aspect of the services agreements was that — i§gdo page 23 - - -?---Of?

Within the - - -?---Well, they're all the same. e
Within the volume you have in front of you?---Yes.

You see that towards the bottom of that page, tharbeading “employees” at
clause 12?---Yes.

And it indicates that within 10 business days —ghechase of Dental Corporation
must make offers of employment to the employees.y@ see that?---Yes.

And the employees are listed at page 45 in schésfileYes.

And you will see that there’s a list there of — oo pages, 45 and 46 — of 19
names. Do you see that?---1 do.

And you see — on page 45 — the first five of thusmes are entered as associate
dentists. Do you see that?---Yes.

So that the structure of the acquisition was thexitBl Corporation had agreed to
employ the — or make offers of employment, at |easall of the employees
including the dentists that had been working atteetice up until its
acquisition?---Yes.

Now, going back to your affidavit at page 8, pasagudr 56, you can see you referred
to — you make assertions there as to Dr Moffetdpelmically responsible for his
own dental work. Do you see that?---1 do.

Now, | take it you make that assertion on the baftke fact that he has professional
obligations as a registered dentist; is that fighYes.

And at — that, as you say was acknowledge in cladse of the services
agreement?---That's what it says.

Well, it's your affidavit, isn’t it?---Yes.

And your understanding is that’s also the case wsipect of the other dentists that
were employed? That is that they have their ovafigsisional obligations and are
clinically responsible for work they do - - -?---¥.e

- - - with patients as well?---Yes.

Obviously, Dental Corporation, as the operatohefpractice, would be greatly

concerned if it had any reason to doubt the appatgmess of care that had been
provided by any of the dentists working at its picEs?---Yes.
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Correct? And in relation to the services agreeméttt Dr Moffet and | assume
other agreements that the company has with dentigtsposes obligations that the
dentists are to provide services in a manner with@are and skill and to an
adequate standard, correct?---Yes.

And it would take most seriously any — if it had/asason to doubt that that was
occurring?---Yes.

And that would be the basis upon which it mightidedo terminate the arrangement
with a particular dentist. Correct?---Yes.

Is that something that has happened within the &&arporation?---Yes.
On many occasions?---I'm unsure how many. Nomjyntime there, three or four.

Now, still on the same page of your affidavit, la¢ bottom of page 8, there’'s a
heading “employees”. Do you see that?---Yes.

And | think — well, you say there that Dental Cagdion employed all of the
employees working at the practice?---Yes.

And it was responsible — ultimately — for makingid@ns about who was to be
recruited and whether employment continued angh#lyeng conditions that they —
that those employees were afforded?---No.

All right. Well, if you go over to — well, takingack a step. The term of the
acquisition agreement was that the Dental Corpmragreed to make offers of
employment to particular employees. Correct?---Yes

And going forward, if employees came and went, ey would enter into
contracts of employment with Dental Corporatiorori@ct?---Yes.

And you would understand that Dental Corporatidsy+eason of entering into
contract of employment with particular individual&ssumed the rights and
responsibilities of an employer of those persdbsrrect?---Yes.

Those contracts could only be terminated if De@@iporation agreed that they be
terminated, correct?---Yes.

And Dental Corporation would only make an offereafiployment to someone if it
had agreed to make an offer of employment to somemrrect?---Is that a question
or---

Yes?---Yes.

And so if —in paragraph 60, at the top of paggo®, say that Dr Moffet was
responsible for recruiting, supervising, reprimagdand dismissing employees. He
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could only — well, in terms of recruiting employebs could only suggest that an
employee be employed by Dental Corporation, coPrectes.

And in terms of dismissing employees, again, héccoaly make a recommendation
as to what he would ask Dental Corporation to dib waspect of its employee,
correct?---Yes.

Now, still on page 9 with respect to delegatioreanlusivity - - -?---Yes.

Firstly, you say that Dr Moffet was — did not —tbat — sorry, that Dental
Corporation not prevent Dr Moffet from delegatirayree of his responsibilities to
others. Do you see that?---Where’s that?

Sorry. The first sentence of paragraph 62?---Yiesn see that.

And then you say — in the third line really:

He could have engaged any number of other demtigierform dentistry
services to assist him to meet his targets.

Do you see that?---Yes. | do.
And then you say, “and he did"?---Sorry.
You say, “and he did"?---He did.

In terms of the other dentists working at the pcactthey were dentists that were
employed or engaged by Dental Corporation, corredtes.

Not by Dr Moffet — that is - - -?---Yes.

And Dental Corporation would only engage a deiitisthad agreed to do so and it
would generally have the practice of interviewimgl a- prospective dentists to work
at - - -?---That was done by the practice - - -

- - - any of its practices?---That was done bypteactice principal.

All right. Can | show you these documents?

HIS HONOUR: Thank you.

MR GIBIAN: [I've just handed you a bundle of enwilThere’s some page numbers
in the bottom right-hand corner?---Yes.

They're literally small ones, regrettably. If ypust go to page 10?---Yes.

You will see — this is from the period in Augustl30 Do you see that?---1 do.
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So if you go over to page 11 you will see there@i®email from a Dr Woods
addressed to Dr Moffet. Do you see that?---I do.

Providing his CV. And then at the bottom part agp number 10 there’s an email
from Dr Moffet back to Dr Woods, also to a persafied Annette Gilfoyle. She
was the general manager in practice developmehattime; is that right?---Yes.

And you will see at the top part of that page tlsetleen an email from Annette
Gilfoyle to a Dr Mark Kalakis and Joanna Keltono fou see that?---Yes.

And Dr Kalakis at that time was an employee of @é@orporation, | think, in the
role of executive manager, clinical support. Bttyour - - -?---That's my
recollection.

- - - recollection?---Yes.
And Joanna Kelton was another employee of Dentgb@ation?---Yes.

And you will see that Ms Gilfoyle’s message to MD+Kalakis and Ms Kelton
provides the CV of Dr Woods, a candidate that Evat David Moffet has put
forward and that David is aware there’s anothedhate; “Mark, is it okay if |
bring him in for an interview on Friday or Monddyyour calendar looks free”. Do
you see that?---I do.

So what's seemed to be contemplated here is thitdifet had suggested a
particular person might be appropriate and he wawgo be interviewed,
presumably, competitively with another candidateableast Dr Kalakis;
correct?---That's what it says. | wasn't involved.

You were not involved. All right. Were you genlgranvolved at all in the
recruitment of dentists to work at the practice?-—--Generally not, no.

- - - the practices of the Dental Corporation?---No

All right. Now, in addition to that, the — your derstanding was the services
agreement required Dr Moffet to provide the dentiservices personally himself
and that that was the purpose of having him sigqetb the services agreement for a
period of five years?---The services agreementraalvthe practice as a whole, so he
could employ other dentists to provide servicewals

Dental Corporation had its own contracts or — erygadioor directly engaged the other
dentists; correct?---Yes, that’s right.

Not that — not Dr Moffet; correct?---That's right.

And is it not your understanding that the denttie-services agreement required Dr
Moffet to acknowledge that he would provide thetdstry services personally
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during the term of the — is that not your underdtagp of it?---He had to provide
dentistry services under the agreement, yes, leut there other dentists in the
practice as well.

Yes, who were engaged by Dental Corporation?---Sure

And leaving performance bonus to one side, in tesfriie monthly and annual draw
payments that were made to Dr Moffet or a denttsd Wwad signed a services
agreement, those were based upon the fees derovadfiat — from his work
personally?---Yes.

Now, if you go back to your affidavit — or if yo@rstill with your affidavit, if you go
over to page 11, the heading “termination”, you tbeat from late 2013 the practice’s
profit declined. Do you see that?---Yes.

And at paragraph 78 you say that you recall thattduthe decline in the practice
profitability the respondent had to become moreived in the running of the
enterprise. Do you see that?---Mmm.

Do you still have that bundle of — I'm sorry. Jgsing back one step - - -?---Yes.

- - - one matter that might concern Dental Corporein relation to a practice is if it
came to its attention that dental services weragopiovided in a manner which was
unsatisfactory or unsafe - - -?---Yes.

- - - is that correct?---Yes.

Another matter that would concern Dental Corporatiad cause it to take steps with
respect to a practice is if it wasn’'t producing pmefits that Dental Corporation had
expected?---Yes.

And in that situation it would become involved ira directly directing what the —
or the manner of the operation of the practicehads right?---In some instances, yes.

All right. If you go to — sorry. It's page 8 iha bundle of emails that I've provided
to you. You still go that?---Yes.

And towards the bottom of that page there’s an Efrean DC Finance. Do you see
that?---1 do.

And dated 19 August 2012?---Yes.
To Dr Moffet, and you're copied into that, | think?/es.

Along with his Mr Bonham and Dr Khouri. Who’s Gawrd Towell?---At the time,
he was director of — I'm not sure what his titleulbhave been called — operations.
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In any event, there’s — that email then referqofifth anniversary and the cash
flow shortfall and bonus hurdles. Do you see thdt@o.

And an amount of $617,000. Do you see that?---Yes.

And then if you go over to the next page, page-9es.

You will see in the first full paragraph on thageawhat’s recorded is:
As you will be aware, our corporate team have ite@substantial efforts into
developing and implementing successful practiceagament and marketing
programs.

Do you see that?---I do.

Is that the kind of — is that what you're referritogin paragraph 78 of becoming

more involved in the running of the practice intthariod, or don’t you recall?---No,

| don't recall.

You don't recall in - - -?---What the specific teowhgetting more involved means. |
mean, those services are available to all practcese if they wanted to.

Well, in paragraph 78 where you say the responiiaetto become more involved in
the running of the practice, what did you mean sycoming more involved”?---|
think in the time by then we’re talking about 12@13, whereas the five year
contract finished in 2012. So there was a periddre for the 12 months where
there wasn't a formal agreement in place. Soatdtage, we did become more
involved in the operation of the practice.

And in what way did you become more involved omdigou have involvement in
that?---No, | didn’t have a direct involvement.

All right. So you don’t know?---No.

If you just stick with the bundle of emails. Ifiygust go back to page 4?---Yes.
You will see there there’s a series of emailsthmbottom half of that page there’s
an email of 19 November from yourself — 2012 — frgoarself to Dr Khouri and Mr

Bonham. Do you see that?---Yes, | do.

And that’s sort of a chain of emails, | think. Garu just go to the bottom of page
5?---Yes.

There’s an email, again, from yourself to Mr Bonhana Mr Towell, Dr Khouri and
someone called Chris Chambers. Do you see thiad®---

With the subject “Moffet"?---Mmm.
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And commencing at the bottom of page 5 reads, “l@e1@&n, my thoughts”, and then
goes over the page. Do you see that?---Mmm.

And there’s a heading “choices” about a fifth of tmay down that page - - -?---Yes.
- - - of page 6. Do you see that?---1 do.
And you've — there’s three choices that you propd3e you see that?---I do.

The first being to terminate the contracts andse lawyers to recover the shortfall if
need be. See that?---Yes.

And then you — alternative proposals of two yeansition plan or hand over the
practice to another practice principle at thatstagee that?---1 do.

So in circumstances in which a practice is notvilegi the profits that Dental
Corporation expected, the choices that might beidened would include
termination of the contract of that dentist?---Yes.

And is that something that has happened in otheasions?---1 don’t remember.
And the other option might be to terminate, attl@ssa practice principle, but to
keep them on as an associate dentist?---1 bellesevas referring to at the end of
the first contract.

All right?---The five year term.

Yes. So where you're referring to “terminate hesract”, what do you — in page 6
— what do you mean by that?---“Not renew it” miglatve been a better choice of
words probably.

Right. Do you actually recall whether that's tlzse or are you speculating?---It was
a long time, so | will say | don’t recall specifiya

Right. Now, going back to your affidavit, at paragh 80, you say that:

In January 2014, Dr Mark Kalakis was engaged togerarily perform the
practice management services.

Do you see that?---Yes.

So he was an employee — | think you've said — ecative manager clinical support
at that time, of Dental Corporation?---Yes.

And so he went to work in practice at that time¥es.
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All right. And | think the last thing | wanted &sk you — sorry. Just going back to
page 9 in your affidavit, the bottom of that pagaragraph 67?---Yes.

You make a reference to invoices; do you see thath.
And you say that:

Dr Moffet’s earnings were drawn directly from theagtice bank accounts and
paid to Immediate Dental Care.

Do you see that?---Yes.

| think, as you acknowledged over the page, atgrapn 68, Dental Corporation
prepared the invoices for the dentists it engagedes.

| take it that wasn’t a matter that you had angdiinvolvement in?---No.

Do you know that, with respect to Dr Moffet, thedices that Dental Corporation
prepared were in his name?---1 don’t know.

You don’t know that one way or the other?---No.

All right. Well, firstly, can | suggest you're wng to say that the earnings were paid
to Immediate Dental Care; do you know that one wrathe other?---No. | don't
know one way or the other.

Right. Why did you write it in your affidavit ifqu didn’t know one way or the
other?---1 don’t know. | assumed that that wasd#se.

All right. And in terms of the practice bank acots) the fees that were earned by
the work that Dr Moffet did or other dentists tha¢ engaged by Dental Corporation
are paid to Dental Corporation; correct?---Sortyfd not sure what you're asking.

Sorry. When a patient visits a Dental Corporapaactice — at least in the time you
were there — they pay for that service, obviouslgugh, and they pay Dental
Corporation; correct? Dental Corporation recethesfees that - - -?---They’re paid
into an account that was a Dental Corporation attcoMes.

And - - -?---But the invoice needs to have the mtevnumber on there as well, so

Yes?---It's a combination.

Well, the requirement to have a provider numbegasunderstand it, is a Medicare
or private health insurer requirement; is thatryanderstanding?---Not sure.
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You don’t know? Anyway, you understand it's a regory requirement - - -?---Yes.
It's — yes. It needs to be on there, so - - -

Yes?---The reason, I'm not sure.

All right. And — but as you say, the moneys arel jj)ato bank accounts of Dental
Corporation; correct?---Yes.

So the reference to “practice bank account” iSeremce to bank accounts operated
by Dental Corporation?---Yes.

That'’s the cross-examination.
HIS HONOUR: Yes. Mr Darams, any re-examination?

MR DARAMS: Yes. Just one matter.

<RE-EXAMINATION BY MR DARAMS [11.29 am]

MR DARAMS: Mr Evans, do you recall that you wersked some questions about
the dentistry services to be provided by Dr Motfetler the service
agreement?---Yes.

Do you recall that? And it was put to you, youdarstanding was that Dr Moffet
was to provide those services personally; do goall that question?---Yes.

And your response, if | can recollect, was to tfiect that the service agreement
covered a whole range of services; do you rebatPt--Mm.

And then you said that — again, to the best of expltection, your answer here, “Dr
Moffet could have employed or engaged someonelmhim”; do you recall giving
that - - -?---Yes.

What do you mean by that?---Well, as — in the ddlthe practice principle, the
practice principle could employ or suggest to usmke — that we employed other
dentists into the practice to help achieve thenfiial numbers of the practice.

And just in relation to that aspect, do you have dinect knowledge of that actually
occurring? That is, a practice principle suggestin-?---All the time.

Yes?---That was the way it worked.

In relation to Dr Moffet, do you have any recoliectof whether he did that?---I
don’t have any specific recollection, no.
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And — sorry, just one last thing. In relation e tother practice principles making
the recommendation, do you have any knowledge ethér or not Dental
Corporation then accepted or agreed or followealitpin?

MR GIBIAN: | mean, | object to that — that it seis.

HIS HONOUR: Well, Mr Evans, can you just - - -

MR GIBIAN: If he’s asking about other dentist$'m sorry.

HIS HONOUR: Mr Evans, can you just wait until tipeestion is put?---Yes.

And then we will see whether you're required toveesit. So what's the question?
MR DARAMS: The question was about - - -

HIS HONOUR: No. What was the question?

MR DARAMS: Yes. Do you have any knowledge oh-élation to those other
circumstances where the practice principle madematendations to engagement —

whether Dental Corporation followed through witlede recommendations?

HIS HONOUR: Is there an objection? No. Can gaswer the question, Mr
Evans?---Yes.

MR DARAMS: And what's your knowledge?---Yes. hiappened constantly.
Yes?---That was the business model. We, in the leamtl 300-odd dentists, of which
120 - you know, at the time we’re talking aboutehemwere practice principles.
There was lots of dentists that weren’'t and thegevirought into the group on the
recommendation of the practice principle, as patheir role.

Yes. Yes. Nothing further, your Honour.

HIS HONOUR: Thank you. Now, you want Mr Evansased?

MR DARAMS: Yes. If he could be excused, please.

HIS HONOUR: Well, Mr Evans, thank you very mugh four attendance and the
evidence you've given. You're excused from anytar attendance.

<THE WITNESSWITHDREW [11.31 am]

MR DARAMS: The next witness is Ms Joanna Louisstén.
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HIS HONOUR: Thank you.

<JOANNA LOUISE KELTON, AFFIRMED [11.32 am]

HIS HONOUR: Thank you, Ms Kelton. Please taleeat, if you wish. Yes, Mr
Darams.

<EXAMINATION-IN-CHIEF BY MR DARAMS [11.33 am]
MR DARAMS: Yes. Ms Kelton, can you please sfatethe record your full

name?---Yes. Joanna Louise Kelton.

And what'’s your current business address or workithdress?---88 Balmain Street,
Cremorne, Victoria.

What's your current positioned?---Chief operatiffificer for Normanby Capital.

Yes. And you have affirmed an affidavit in thesegeedings on 23 May 2018; is
that correct?---Yes.

Nothing further, your Honour.

HIS HONOUR: Yes. Cross-examination, Mr Gibian?

MR GIBIAN: 1 did intend to tender that bundle ehails, if that - - -

HIS HONOUR: | noticed you didn't.

MR GIBIAN: Yes. |will, please.

HIS HONOUR: Is there any objection?

MR DARAMS: No, your Honour.

HIS HONOUR: The bundle of emails, being 10 pagds8 pages, rather — used for

the cross-examination of Mr Evans will be admitigthout objection and marked as
exhibit A2.

EXHIBIT #A2 BUNDLE OF EMAILS CONSISTING OF 13 PAGES, USED IN
CROSS-EXAMINATION OF MR EVANS
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HIS HONOUR: Yes.

<CROSS-EXAMINATION BY MR GIBIAN [11.33 am]
MR GIBIAN: Yes. Ms Kelton, sorry — firstly, whaloes Normandy Capital
do?---We invest in different businesses.

Is that the same company that Mr Evans works fores.

Now — and | think you've said you left Dental Coration, | think, at the end of last
year; is that right?---Yes.

Do you have any ongoing involvement with Dental i@wation?---No.

Now, just in terms of the roles that you did havthvidental Corporation. Initially,
you were a — as you say, a practice consultarthaisright?---Yes.

Between 2011 and 2012?---Yes.

And | think you say you — in that period — had saesponsibility with respect to 45
to 50 practices; is that right?---Yes.

Yes. And they were within New South Wales or ia &CT; is that right?---That’s
correct.

And | think there was — you say — one other pragpigncipal at that point in
time?---No.

Sorry, not practice principal. One other practioasultant; is that right? In New
South Wales/ACT?---That’s correct.

That's correct. All right. So are we right in &y there was something like 100
practices that Dental Corporation owned and opériat&lew South Wales/ACT at
that point in time?---Less than.

Less than? But verging on that?---Close to. Yes.

All right. Now, | think you then moved up to beiageam leader and | think you say
—in paragraph 10 — that you had three practiceutants reporting to you; is that
right?---Yes.

And your responsibilities were to support and gufdeteam of practice consultants.
Was that team the three people?---Yes.
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All right. And are we right in understanding thate — you were perhaps one step
removed from the direct dealings with the practicgith the dentists working in the
Dental Corporation practices?---Yes.

Did you still have some involvement with them -editty — at that point?---Yes.
All right. But less frequent than as the practioasultant would?---Yes.

All right. Now — and | think you then moved onadusiness improvement role and
a group general — group manager roles? Do yothsé¢®---Yes.

They were with respect to the Dental Corporatidnisiness more generally
speaking; is that right?---Yes.

And in terms of the marketing strategies and otlusiness initiatives and projects
you were working on in those roles, they were withpect to the dental practices
that were owned and operated by Dental Corporatisithat right? That is that you
were working on marketing and business strategiethe practices,
correct?---Correct.

All right. Now — and they were — those marketimgl @ther strategies and initiatives
that you refer to were — | assumed — part of Debtaporation’s strategy to improve
the profitability and services offered by its prees?---Yes.

Now, at the time you joined Dental Corporation 012, it already had a reasonably
large number of practices as you've said. | takeu weren’t involved in the
acquisition side of — that is acquiring new prazsie---Correct.

Is that right?---That's right. | wasn't.

But you became aware that the practice principat'$ast, had service agreements
with Dental Corporation?---Yes. Some of them dinine of them had different
agreements.

Yes. |think by that time, some of them had emtento what you would call
facilities and services agreement; is that righvas.

Is that what you're referring to?---Yes.
I'm sorry?---Yes.
Yes?---ltis.

I'm sorry. Yes. Allright. It has been suggestedk you to speak up slightly if you
can?---Sure.
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Now — and in your role, initially, as a practicensaltant, you became aware —
familiar with the terms of those agreements, did3-Yes.

All right. Now, in terms of the interactions thaiu had with Dr Moffet, you've
annexed to your affidavit at — or marked as exhiKit — a document which | think
you describe as a print out of — from an assistaléd Sales Force. Sorry, | will ask
you to - - -?---Thank you.

Do you see that?---Yes.

Now, what is the Sales Force system? How dogseitate? Or how did it operate at
that time, at least?---It was a system where tlt@ildeof the practice were kept by
Dental Corporation, such as the address of theipeathe telephone number. |
think — and then interactions with various peopltha practice were recorded.

Now, you describe this as — well, you say this tee-respondent provided you with
an extract of data from 2010 to 2014 from the SEtese and that’'s what this is. Is
that your understanding?---Yes.

Is it a system that you used and looked at whervyene working with Dental
Corporation?---Yes.

All right. Now, if you just go to that exhibit JK1You weren't actually involved in
printing this out, | take it? This was just prozdito you?---That's correct.

All right. Is it in a form that you recognise frotme time that you did work with
Dental Corporation?---Yes.

In any event, you will see that there’s a list afmes down the left hand side. Some
of them are missing but | assume that’s the pengumwas met with; is that
right?---Yes.

There’s then a — the next heading is a bit obsicuney one but it seems to say “what
ID”. Is that as you read it?---Yes.

Right. And that’s the identity of the practiceake it?---Yes.
Which is recorded as BUPA Dental Parramatta. Dosee that? Correct?---Yes.

And the subject, | take it, is some sort of notatbout what the meeting was about;
is that right?---That’s correct.

And who would make that notation?---The person ¥ making the record in
Sales Force.
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All right. There’s then a date which is obviousagh and the time. The owner,
which is the second last column is, | assume, émegn who made the entry and
participated in the meeting. Is that as you waulderstand it?---No.

No. Who's the owner? Or what does that recortt®ariable.
I’'m sorry?---It can be variable.

Or what might it — what does — what'’s the significa of a person’s name being
recorded under the owner column or - - -?---It's -

- - - it's impossible to know?---Impossible for neeknow.

All right. So where your name is recorded, thaggitt mean that you actually
participated in a meeting; is that right?---Thatsrect.

Why would you name appear if you didn’'t have anyghio do with the meeting
involved?---I can’t tell you that without additiondetail about the meeting, who
made the record and why they would’ve - - -

Well, this is what you've attached to your affidaworrect?---That’s correct.

And did you rely upon that document to make theeoleions that you do about the
frequency of your meetings with Dr Moffet?---Couyldu clarify that, please?

Well, in your affidavit — if you go back to the teof your affidavit. On page 4, it's
paragraph 20(b), you see there that you make @&ntigsabout not having met Dr
Moffet every four to six weeks. Do you see that?es.

In making that statement, did you rely upon thiadhat you had been provided
with?---Yes, that and memory.

All right. And just in the final sentence underggraph 20(b) you make an assert
that: “As set out in the Sales Force extractréspondent met with Dr Moffet
approximately five to six times per year”. Do ysee that?---Yes.

| take it that was reliant upon this data; is ttight?---It wasn't always me, is what
I’'m saying.

Yes. Well, just stick with my question. The ohsion you make in the last
sentence of paragraph 20(b) was based upon thi®ptithat you were provided
with by Dental Corporation; is that right?---Ye¥es.

All right. Just going back to the exhibit. Youllgiee your name is listed as the
owner of the various entries commencing with treed 12 October 2011. Do you
see that?---Yes.
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Which is a new practice consultant introductionathil take it, was likely to be
introducing yourself to Dr Moffet; is that right?€orrect.

You're then listed as the owner of a series of relation to a series of entries to
October 2012. Do you see that?---Yes.

Now, that was about the time where you ceased l@pragctice consultant; is that
right?---That's correct.

After that, through 2013 and into 2014, althougmsmf the dates seem to be
obscured, you're still listed as owner of interanf with — in relation to interactions
with Dr Moffet or BUPA Dental Parramatta. Do yoeeshat?---Yes.

Do | understand from what you said earlier that thay not mean that you were at
all involved in those matters?---It may not.

And you couldn’t tell us now one way or the othdrether you were or not?--- can
tell you | was involved in some of them but prolyablyes, not all of them.

And can you provide any explanation as to why yelisted in this — these entries
that you've provided if you weren’t involved in tieor is it just some quirk in the
computer system, is it?---1 don’t know.

Now, just in terms of the meetings at least ingagod from 2011 to 2012, | take it,
you were you likely to have been involved in thoseetings at least; is that
right?---Yes.

Right. And I think | count that there were eigh¢etings in the 12 month period. Is
— does that sound about right to you or you doatehany reason to dispute what'’s
recorded there?---1 don’t have any reason to desput

All right. Do you suggest that the Sales — or phistout is likely to record each and
every interaction with the — with Dr Moffet or tipeactice at BUPA Dental
Parramatta?---No.

That is, are there likely to have been many maeractions, telephones, emails and
the like, which aren’t recorded in this documen®y-me or by other people in
Dental Corporation.

Well, by other people at Dental Corporation?---iwem’'t be able to tell you.

All right. But you don’t suggest that this is sosmmprehensive record of all
interactions with the practice? It's not intendedthat, as you understand it
least?---I wouldn’t be able to be sure.

You just don’t know one way or the other?---1 dokriow.
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Right. For example, you know that — well, onelaf employees who took over from
you at least as practice consultant was a Ms Coadbat right? And her name
appears in this document, towards the bottomhasright?---She was a practice
consultant at some point.

Yes. And you know that she was physically locatethe practice for a period of
time in 20147?---That wasn’t while she was a pra&ctionsultant though.

Okay. Well, what was she at that point in time®-centractor.
Sorry, a contractor, contracting with Dental Cogimn?---Correct.
To do what?---Various things.

Such as?---Assist us with a couple of projects weswvorking on.

What were the projects that you were working offhere were various projects.
She had previously worked at a practice and thehatea — in one of our city
practices in George Street she helped in a trangieriod. So her role is varied and
it would be difficult to — to pin down to very — tery specific things. So she might
have been answering the phone. She might havelbeling at infection control
procedures. She might have been doing a multifitle@ngs.

That is, she was attending Dental — or working emtal Corporation practices
implementing particular projects of Dental Corpaatin relation to either the
standard of service or the facilities that weremt at the particular Dental
Corporation practices; is that right?---Yes. Yes.

Right. And part of that engagement was — or dupiag of that engagement she
worked at the Parramatta practice doing thosecdadles, that is, implementing
whatever Dental Corporation wanted to do in retatmthe operation of the
practice?---For the most part, yes.

Well, yes, that’s your - - -?---Yes.

- - - understanding at least?---Yes.

Now, you never worked at — or that is, were nevssirally located at a particular
practice; is that right? You worked in the offids that right?---We were mobile.

We could work in various places, but yes, | wasnydocated in Lane Cove.

And that is, you visited practices from time to eifout you didn’t work there on an
ongoing basis?---Correct.

And you didn’t certainly work at the practice arRanatta that Dr Moffet worked
at?---1 didn't.
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Right. So in relation to — | withdraw that. Nowv,relation to the employees at the
practice, those were employed by Dental Corporatiefhat’s correct.

And if you just go to your affidavit, on page 5,paragraph 27 at the bottom of the
page. You refer to the engagement of employe@sydd see that?---Yes.

And you say that during the time you were practicesultant at least in 2011/12,
practice principals provided details of employdes/twished to hire to human
resources. Do you see that?---Yes.

So there was a separate human resources are@#tiavidh the employment of
employees at the practices; correct?---They — Jé®y generated contracts and
dealt with some of the employee matters.

You weren'’t directly involved in those; is thaghi?---That’s correct.

Right. So — but your understanding at least isah#dentist could suggest that
someone might be a good person to hire and theasitup to the HR section to
approve that and to, if it approved it, generatedbntract and determine the rates of
pay and the like that were appropriate; is tigtit@---No.

Well, the person could only become employed if ReE@brporation agreed to
employ the person and determine the rates of paytanlike; is that right?---No.

All right. Well, how else would they become emp#d?---Well, as | wasn’t part of
the HR department, | can’t really comment on exdatiw it happened there.

Right. If you don’t know how it worked, then -2---So - - -

All right. Now, in terms of the other dentists eggd at a Dental Corporation
practice, they were also employed or contracteecdy with Dental
Corporation?---No.

Is that right?---They weren’t employed.

Well, however they were engaged, they were engbhgdaental Corporation to work
at the practices?---It was out of the scope of ol to understand that so - - -

All right. So you didn’t have any involvement imatt either?---No.

Now, in 2014, | think, you did have more directahxement in the practice; is that
right?---Can you just clarify what you mean by thaease?

Well, in 2014, Dr Moffet had ceased being the pcacprincipal, correct?---As |
understand it, yes.

Well, do you know that or not?---It's what | undianrsd to be the truth.
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All right. But you didn’t have any direct involveant in that happening or not
happening?---No.

All right. Did you visit the practice in that yé&arl think the Sales Force document to

direct at the — suggests you did in January — psreame dates between January and

April - - -?---Yes.

- - -and in May? Do you know whether they werestimggs that you attended or is
that just some quirk of the system?---I don’t recathink | did attend at least one
meeting there but - - -

You don’t recall? And what prompted you to becamlved in directly attending
the practice at that time when you were — as | tstded it — the group manager of
projects and — sorry, business improvement mana@eran’t you recall?---I
would’ve been invited to by someone directly imaavin the practice.

All right. But you don’t recall how that came at®u-No.

Nothing further, your Honour.

HIS HONOUR: Mr Darams, any re-examination?

MR DARAMS: No. Nothing arising, your Honour.

HIS HONOUR: Well, do you wish for Ms Kelton to kecused?

MR DARAMS: | do wish for her to be excused.

HIS HONOUR: Ms Kelton, thank you for your attenda and the evidence you've
given. You're excused from any further attendance.

<THE WITNESSWITHDREW [11.56 am]

HIS HONOUR: Any evidence in reply?
MR DARAMS: No.

HIS HONOUR: Thank you. Now, we have a choicewHong will you be in
submissions, Mr Gibian? Including references totthnscript?

MR GIBIAN: I’'m sorry, your Honour?
HIS HONOUR: Including references to the trandcrip

MR GIBIAN: Well, | obviously haven’t had an opgonity to read the transcript.
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HIS HONOUR: | don't think the transcript from taygl matters all that much but
counsel may have a different view. It's the traipgdrom yesterday which assumes
greater importance. How long will you be in subsioss once you've got access to
the transcript, roughly?

MR GIBIAN: | was thinking an hour or so. Maybe hour and a half tops.

HIS HONOUR: An hour to an hour and a half. Mr&@&as?

MR DARAMS: | couldn’t imagine | would be longendn that.

HIS HONOUR: So we’'re looking at three hours, rolyg

MR DARAMS: Roughly, | would have thought.

HIS HONOUR: Well, we're not going to finish todagcause we don’t have the
transcript. Sorry, you two have not — we do hdneettanscript - - -

MR DARAMS: Yes.

HIS HONOUR: - - - but you two haven't - - -
MR DARAMS: | haven't looked at it.

HIS HONOUR: - - - had the opportunity - - -

MR DARAMS: No. I've just been told we’ve got itVe didn't get it overnight but
| haven't had a chance to look at it.

HIS HONOUR: Well, for what it's worth, | only hatlbrought in this morning.

MR DARAMS: Yes, | see.

HIS HONOUR: And it's 91 pages or 90 pages.

MR DARAMS: 90 pages, sorry. Yes.

HIS HONOUR: Now, it seems a bit odd to be doingn the run. How are you two
placed first thing tomorrow morning? | notice exmias being raised and I'm
thinking of kicking off at nine o’clock tomorrow nming but | would not do so if it
inconvenienced counsel for any personal reasoofe§sional reasons, | will
override but personal reasons are a different matte

MR GIBIAN: [ am in court at ten o’clock tomorromorning — else with me.

HIS HONOUR: You're also part heard. Mr Darams?
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MR DARAMS: | don't have any problem tomorrow. Nbarned friend, Ms Burns,
does but that wouldn’t prevent - - -

HIS HONOUR: I'm not going to do - - -

MR DARAMS: No. No. It wouldn’t prevent the cdur no. | understand that. But
I’'m big enough and ugly enough to proceed on my.own

HIS HONOUR: Well, Ms Burns may wish to be heardtlat but - - -

MR DARAMS: Hopefully she would say nice thingsoalb me but I will leave it to
her discretion.

HIS HONOUR: Well, Mr Gibian, | think we do needllhave a look at the transcript

from yesterday. We’re not going to finish tode§o we would need to look at
another date.

MR GIBIAN: Yes. | apologise for that, your Honoulf | could have made a list

HIS HONOUR: No. No. The case was only listedtémlay — yesterday and today.
MR GIBIAN: Thank you.

MR DARAMS: It was.

HIS HONOUR: Yes. We're rapidly running out aine this calendar year but we
will have to squeeze itin. Is it going to createinsurmountable problem if we kick
off tomorrow morning at nine, Mr Gibian? If you'oaly in court for a directions
hearing or something like that. Send up some fegafisolicitor. | would prefer to
knock it out the way tomorrow whilst it's fresh@veryone’s mind.

MR GIBIAN: | understand, your Honour. Look, IlMave to make some
inquiries.

HIS HONOUR: Right.
MR GIBIAN: It's not just a directions hearing - -
HIS HONOUR: All right.

MR GIBIAN: - - - but it may be a matter that othgeople can deal with but |
couldn’t — sorry. | should stand up.

HIS HONOUR: Well, if we adjourned for - - -
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MR GIBIAN: | couldn’t — | can’t promise to — well can’t on a pew when I've
undertaken to appear, at least until I've reliegéthat obligation.

HIS HONOUR: Well, in the old age you could be@yesu would be part heard but

MR GIBIAN: Well, I'm reluctant to do that withopat least - - -

HIS HONOUR: Yes. No.

MR GIBIAN: - - - making inquiries.

HIS HONOUR: I'm reluctant to put you in that ptien unless it's necessary. The
only other choices we've got are Friday, tfie $can’t do it Tuesday, Wednesday,
Thursday. I've got a two day case on WednesdayTandsday, which shouldn’t
take two days but this case shouldn’t have takendays either but — so | could do it
the 8" or the &

MR GIBIAN: I'm going to be away, unfortunatelyoin next week until 9 October.

HIS HONOUR: | could do it — | will just check. 6. The 1% we could slot it in.
What about the 1P

MR GIBIAN: | am in court on the 1 We're both in - - -

MR DARAMS: We're opposing each other — appeadnghe 11 and the 12.
HIS HONOUR: Well, that’s okay. Well, can you neakome inquiries fairly
quickly, Mr Gibian, as to whether you can extricgteirself from the case
tomorrow? Otherwise, it has got to be tomorrow, 3 the &', or the 1¥. They're
the only dates | can give you without going inte #nd of October.

MR GIBIAN: Yes.

HIS HONOUR: What | can do is — | might have sainge in the week of the 15
but I will just have to speak to the Chief Justi¢dow are you two placed in the

week of the 18?

MR DARAMS: | could certainly make time during thaeek. It's preparation for a
following week but that's — | can - - -

HIS HONOUR: Yes. Mr Gibian, how are you placaedhat week?

MR GIBIAN: | have a matter on the Tuesday, Wedlags Thursday but I'm free
on the Monday and the Friday — thé"&nd the 19.

HIS HONOUR: Well, what we will do is we will justdjourn for 10 minutes.
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MR GIBIAN: Thank you. | would appreciate that.

HIS HONOUR: You can some inquiries and | will madome inquiries of the
Chief Justice if he’s around. Can we adjourn teraply.

ADJOURNED [12.02 pm]

RESUMED [12.20 pm]

HIS HONOUR: Well, Mr Gibian, how did you - - -

MR GIBIAN: Well, there’s communications still oampg, so | don’t quite have a
resolution about tomorrow, which isn’t very satatfay. It'sa - - -

HIS HONOUR: No. That's okay. The other choi@éng — sorry. | have been told
that | now have availability in the week of the"idr the following week; one or
other of those two weeks. Or the other thoughttviwas going through my mind
was we could adjourn now for an hour — or an howt @quarter or something like
that — and come back and wrap up as much as wéblyossuld this afternoon and
then, if it dribbled into tomorrow, start at 9 adck and knock it out the way
tomorrow morning. So | don’t want to inconveniertoe parties, so what would be
your call, Mr Gibian? To come back at, say, 2@k or quarter to 2 and then do as
much as we could with Mr Darams having a shotaftsrnoon?

MR GIBIAN: If I'm going to look at the transcript think | would prefer to do that
tomorrow if we can but at the earliest — I'm jues, | say, still waiting on whether |
can get out of that but | would prefer to work it—

HIS HONOUR: Well, we've got to resolve it now.

MR GIBIAN: Yes. Indeed.

HIS HONOUR: So-- -

MR DARAMS: | can do the 1%

MR GIBIAN: Sorry. Mr Darams is just raising 1xtber but - - -

HIS HONOUR: It's your call. We can do as muchaascan this afternoon and
tomorrow morning or we can come back on a mutwuadieed date in that week of

the 19, if that's convenient to everyone. | don’'t wamtrtin up costs, that's all.

MR GIBIAN: Yes. | understand.

.NSD2285/2017 27.9.18 P-138
©Commonwealth of Australia MR GIBIAN
Bupa HI



10

15

20

25

30

35

HIS HONOUR: So what do you want to do, Mr Gibian?

MR GIBIAN: Can I just have a minute. All right:m going to make an executive
decision and say tomorrow.

HIS HONOUR: Tomorrow?

MR GIBIAN: I'm reluctant to do in an hour’s tim#,your Honour wants me to
look at the transcript in any detail.

HIS HONOUR: Well, we can do as much as we cahaut the transcript.

MR GIBIAN: But I would prefer to say tomorrow amhavill make an executive
decision on the other matter | had.

HIS HONOUR: Well, does that inconvenience you, Dérams?
MR DARAMS: No, no. It won'’t inconvenience me,waHonour.

HIS HONOUR: Well, I'm sorry to your junior but sls collateral damage, so | do
apologise. Well, look, what we will do is we wélland the matter over for
submissions tomorrow, commencing at 9 o’clockthére are revised submissions,
even if in draft form, they can be sent to my charstbecause | intend this afternoon
to continue putting pen to paper and we will stath you, Mr Gibian, 9 o’clock to
10.30, Mr Darams, 10.30 to 12 and then reply anawlidinish by no later than
12.30 tomorrow.

MR DARAMS: May it please.

HIS HONOUR: And I am thinking of making it a doton or an order but | will
stop short of that but | will encourage the partesse this afternoon — which was
otherwise set aside for hearing — to use thisradtan to meaningfully discuss
whether they can resolve the case between thenuéees | said, there’s no clear
winner. Right. Can you adjourn the case untildammw morning.

MATTER ADJOURNED at 12.25 pm UNTIL FRIDAY, 28 SEPTEMBER 2018

.NSD2285/2017 27.9.18 P-139
©Commonwealth of Australia MR DARAMS
Bupa HI



I ndex of Witness Events

DAVID RODERICK MOFFET, RESWORN
RE-EXAMINATION BY MR GIBIAN
THE WITNESS WITHDREW

MARK ANDREW EVANS, AFFIRMED
EXAMINATION-IN-CHIEF BY MR DARAMS
CROSS-EXAMINATION BY MR GIBIAN
RE-EXAMINATION BY MR DARAMS

THE WITNESS WITHDREW

JOANNA LOUISE KELTON, AFFIRMED
EXAMINATION-IN-CHIEF BY MR DARAMS

CROSS-EXAMINATION BY MR GIBIAN
THE WITNESS WITHDREW
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EXHIBIT #A1 UNDATED SERVICES AGREEMENT
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