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HIS HONOUR: Now, Mr Gibian.

MR DARAMS: Your Honour, just before Mr Gibian g, your Honour inquired
yesterday about obtaining a clearer copy of onéef - -

HIS HONOUR: Yes.

MR DARAMS: - - - pages of exhibit R3. | have tltapy to hand up. It's just of
the — the page 2 that your Honour - - -

HIS HONOUR: Yes. No. It was just the headingwalf cut off.
MR DARAMS: That's — no, that’s correct.

HIS HONOUR: Thank you. Mr Gibian, before yourstavere you in too much
trouble this morning, or not?

MR GIBIAN: No. I think —well, what trouble themwas was dealt with by others,
SO ---

HIS HONOUR: | was just trying to accommodate yeasterday, that's all. Right.
Now - - -

MR GIBIAN: Indeed. Sorry, | will just move thhair, if that's - - -
HIS HONOUR: You can take it I've read your subsinss.

MR GIBIAN: Indeed. Now, what — as your Honouwhat | proposed to do is to
just, obviously enough, the employee questionigilyt In that respect, the approach
that has generally been adopted is set out inubmissions. And in a general sense,
at least, the considerations that are relevartda@ourt’s consideration are
uncontroversial. What | wanted to do orally, byyved elaboration upon the written
submissions, is to deal with, | think six subjettiat are relevant to the
considerations — some of them will be relativelgbs and in so doing, take your
Honour to some of the authorities, at least, thath upon those particular
considerations.

The matters that | was going to refer to weretl§irshe consideration of control, in
the context of skilled or professional employeasyorkers, if | use a neutral term.
Secondly, the extent to which Dr Moffet could b&lda have been running his own
business rather than operating as an integrabpéne respondent’s business.
Thirdly, the position in relation to the paymergseived, and attribution of
expenses. Fourthly, the position in relation ® ¢éngagement of other employees
and dentists within the practice after it was pasgd by the respondent. Fifthly, the
guestion of acting as a representation or emanafitime respondent’s business.
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And finally, the express statement in the serviegsrvices agreement and the
taxation position. So if | can deal with thosauess in turn.

Firstly, the primary issue — or the — one of the fwimary issues that, it appears, is
relied upon in the respondent’s written submissisriee question of control, and
how that played out in the circumstances of theagament of Dr Moffet. And the
respondent urges that it did not, or could noty@se detailed control over the
manner in which Dr Moffet performed work in the gtiae which the respondent had
purchased and owned.

And in that respect, reliance is placed — and plasgnificantly — upon the skilled
and professional nature of the work that was uaétert by Dr Moffet. And the term
of the services agreement in that respect. Cast tfke your Honour to some of the
authorities in relation to that question, becausenk it is important to understand
the way in which the professional or skilled nataf¢he work has been considered
in the cases in this area. | think your Honour pavided with some bundles of
authorities. There were two volumes, | think.

HIS HONOUR: Yes. Before you do that - - -
MR GIBIAN: Yes.

HIS HONOUR: - - - there was a provision in thevsges — or, sorry, the — sorry,
there was - - -

MR GIBIAN: Yes.

HIS HONOUR: - - - a provision in the servicesegmnent which said that they
would not give him directions, | think, in respéetthe way in which he exercised
his “professional judgment”.

MR GIBIAN: Yes. That's — 14.2 is the provisidmat they refer to.

HIS HONOUR: And there’s no suggestion in herd itsithat they even attempted
to do so.

MR GIBIAN: Not so far as the — yes, not so fatlaes treatment of patients and the
like is concerned, yes.

HIS HONOUR: And that's hardly surprising.

MR GIBIAN: Indeed.

HIS HONOUR: Because what manager would attemf#lt@ medical doctor how
to cut open a patient, or a dentist how to dodiis jEqually, as a matter of evidence,

there was some evidence which suggested that heatasld or directed which
patients to see, or to promote a particular aspesiirgery, or whatever. Now,
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where’s that evidence? There’s a series of questidhich said, “You're not — you
weren'’t directed as to which patients you could gea were not directed as to the
procedures to be undertaken on that patient.”nltdbink it descended to that level,
but there was - - -

MR GIBIAN: | think that's the extent to whichvtent, yes.

HIS HONOUR: No, there was no direction that heswado — put in my terms —
the more expensive techniques, rather than theelggmnsive techniques. He was
just left entirely to his own devices, was he not?

MR GIBIAN: | don’t think there is any evidencesthhe was told to undertake

particular procedures, or to endeavour to seeqodati clients or patients. | accept
that.

HIS HONOUR: No, but rather reverse, such evidagthere is, indicates that
there was no direction to do that. So my littléenis - - -

MR GIBIAN: He was asked a question with respect think, braces or
orthodontic treatment, and | think he would — hie ghat he was not directed to do
only that work, or a direction of that type.

HIS HONOUR: So if someone can give me the refegdn that in the transcript at
some stage, that would be good.

MR DARAMS: We will deal with it, your Honour.
HIS HONOUR: | assume that falls into Mr Daramaht, rather than yours.
MR GIBIAN: It probably does, but - - -

HIS HONOUR: All right. Are you — | just wanted get the contract out of the way
and the evidence out of the way.

MR GIBIAN: Yes.

HIS HONOUR: Right. Now, you want to take me tbhavMason J had to say, did
you?

MR GIBIAN: Well, | was going to take you to Zuifgst, which | think is in the

HIS HONOUR: Well, that's what Mason J relies upon
MR GIBIAN: Indeed.

HIS HONOUR: Yes.
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MR GIBIAN: But I did want to refer to the — toahcase. | think it's tab 14 of the
first bundle of the authorities, if your Honour Hhsse.

HIS HONOUR: Yes.
MR GIBIAN: And I won't read it at length, your Hour, but can | just note at page
— within the judgment of Dixon CJ, Williams, WebhdaTaylor JJ, firstly at page

569 in the report, in the middle part of that ptigere’s a reference to the foundation
of the judgment at first instance being the natiréhe task - - -

HIS HONOUR: Yes.
MR GIBIAN: - - - that the acrobats undertook. ditheir honours go on to - - -
HIS HONOUR: 1 like their analogy to a trapeze.

MR GIBIAN: Indeed — discuss a number of casesd fhen over on 570 at about
point 2 on the page, maybe point 3, after referttng number of earlier judgments —
English judgments, said:

Be those cases right or wrong on the facts, a falgerion is involved in the
view that if, because the work be done involvexieecise of a particular art
or special skill or individual judgment or actiotie other party could not, in
fact, control or interfere with the performanceatishows that it is not a
contract of service but an independent contract.

And - - -

HIS HONOUR: | don't think the contrary is suggastis it? Well, we will find
out, | suppose.

MR GIBIAN: We will find out. | think itis in tleir written submissions, in the
sense that reliance is placed upon 14.2, and aldsfrthe — clause 14.2 of the
services agreement, and then a denial of the assérat there was control over the
manner of the performance of work. And the passaagl think is then taken up by
Mason J in Stevens v Brodribb was at 571, whicheuapoint 6 on that page.

HIS HONOUR: Sorry, tab?

MR GIBIAN: Sorry, the following — sorry, still whin Zuijs - - -

HIS HONOUR: Sorry, yes.

MR GIBIAN: - - - just the following page, 571,dlparagraph that commences, just
over halfway down that page:

The duties performed may depend on the special skil
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etcetera. | won't read it to your Honour:
Lawful authority to command, so far as there ispector it.

Can | then turn briefly to Stevens v Brodribb, whigour Honour has mentioned
already. Itistab 11. In this matter, as younbiar knows, the leading judgment
was that of Mason J, with whom Brennan and Deargrkkd, and Wilson and
Dawson JJ, agreeing in the outcome, prepared asgegadgment. The passage that
I've referred to in the written submissions is thathin the judgment of Mason J at
the bottom part of 28 and the top part of page 23d acknowledging the passage at
the bottom of page 28 that the test places:

The test which places emphasis on control is maitedto the social —
circumstances of the ordinary times, and that iatvis Honour referred to as a:
...post-industrial society, technology developméatge meant that a person so
engaged...exercises a degree of skill and expantmmsistent with the
retention of effective control by the person —
so engaged:
And the common law has proved —

at the top of 29:

...It is sufficiently flexible to adapt to the clgamg social conditions. And
furthermore, control is only one factor.

Can | note what Wilson and Dawson JJ also said@ge 36, going over to 37,
because it is relied upon by my learned friendd@ir written submissions. Can |
note at page 36, the passage commencing, in trelevpdrt of that page:

In many, if not most, cases it is still appropri&eapply the control test in the
first instance as it remains the surest guide.

There might be a question as to the consistentyabvfwith what Mason J said but in
any event, their Honours in the next sentence aglkatged that the way in which
control is to be considered, would take into ac¢dbat a person may, in modern
conditions:

...exercise personal skills so as to prevent comver the manner of doing his
work and yet nevertheless be a servant.

The passage that then my learned friends rely igponthe paragraph that
commences towards the bottom of that page, retgtarthe other indicia of the
nature of the relationship, and a list of thoseggstjng a contract of service,
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including the right to have a particular persortltmwork, suspend and dismiss,
etcetera. Their honours then, in the last sentehtieat page, refer to those which
indicate the contract of — for services, | showg, @s including:

...a work involving a profession, trade, or distiealling on the...person
engaged.

And, as well as, then, other factors. What | mahted to say about that, your
Honour, that it — that it's apparent, when one sathdse two parts of the — their
Honours’ judgments, in the middle part of page 86 then over the page, is that the
reference to profession, trade or distinct callirags not being called into aid in
consideration of the control test, that is, thatplerson is in a profession, trade or
calling, would mean that — and the consequentditioihs that would exist on the
exercise of practical control over the — or evagaleontrol over the manner in
which work is performed, was an impediment to difig that there was
employment. But, rather, that the profession,dradcalling might, in some cases,
be as part of a range of considerations, obvioustiicate that the person was
running a separate business. And for reasongd tahe to in a moment, it's
apparent that Dr Moffet was not, in the circumsenint which he had sold the
business to the respondent. It was the resporsdeasiness.

HIS HONOUR: The evidence is that — and this pbdpgoes both ways, if you just
confine yourself to what Wilson and Dawson JJ s&dt the evidence goes both
ways. One is that his remuneration was paid byt@&orporation - - -

MR GIBIAN: Yes.

HIS HONOUR: - - - directly from the money — or swdirectly related to the
services he rendered for his particular patients.

MR GIBIAN: Yes.

HIS HONOUR: And as paid, there was no deductipibbntal Corporation for
income tax. On the other hand, the expenses exdtuim the rendering of those
services, was paid by the Dental Corporation aridbpdnim.

MR GIBIAN: Yes.

HIS HONOUR: So it cuts both ways, doesn't it?

MR GIBIAN: Well, as | will come to, in relatiorotthe payments, there was the
potential — albeit, on the evidence, never realisefla bonus.

HIS HONOUR: Yes.
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MR GIBIAN: Leaving that to one side, as your Hangays, the payments that he
received were directly related to the labour tleptovided, that is, the fees derived
from his work and from his work alone.

HIS HONOUR: And no deduction for income tax.
MR GIBIAN: No deduction for income tax was — waade.

HIS HONOUR: If you adopt what Wilson and Dawsdmade saying, well, that may
be independent contractor, some way, but the othgris he didn’t pay his own
expenses out of his money.

MR GIBIAN: Yes.

HIS HONOUR: They were - - -

MR GIBIAN: And - - -

HIS HONOUR: - - - paid by the Dental Corporation.

MR GIBIAN: Indeed. And the context of — in whitle was performing work, as |
will come to, was that Dental Corporation had pasgd the practice on condition
that he engage in work in their practice for theppses of ensuring the continued
profitability and viability of Dental Corporationjsractice in the period following the
acquisition, and was restrained from operating buainess as his own, or from
developing customer/patient connection, etceterathie purpose of his own
business, because it had been purchased by — lgl@rporation.

The reason why | wish to go to Stevens v Brodrilals yust to note that that — that
the reference to “profession, trade or calling”dmtinct calling that is referred to
there is, perhaps, somewhat obscure, but, as Issagt, as | read it, a reference to a
more archaic conception of control limited to manoieperformance work, and the
like. It may be the case that in some instantss;glevant to whether the person is
running their own business or not - - -

HIS HONOUR: Yes.

MR GIBIAN: - - - but that’s not this case, foretheasons that I've, in brief, referred
to, but will elaborate upon somewhat, at leaste Bet out the passage from Kirby Js
judgment in homogeneous in the submissions in reguigl | don’t need read that.
Can | just note, though, what was said in Holliabu, which is tab 8 in the bundle.

HIS HONOUR: Yes.
MR GIBIAN: Just at paragraph 40 on page 39, fifsall, within the judgment of

the Chief Justice, Gaudron, Gummow, Kirby and Haydée relation to the
operation of a business:
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This statement merits close attention. It indisateat employees and
independent contractors perform work for the beradftheir employers and
principals respectively. Thus, by itself, the aimstance that the business
enterprise - - -

HIS HONOUR: Sorry, where are you reading from?
MR GIBIAN: Sorry, it's paragraph 40 on page 39.
HIS HONOUR: Thank you.

MR GIBIAN: In the middle part:

Thus, by itself, the circumstance that the busieessrprise of a party said to
be an employer is benefited by the activities efgbrson in question cannot be
a sufficient indication that this person is an eayge. However, Dixon J fixed
upon the absence of representation and of ideatitia with the alleged
employer as indicative of a relationship of priraijgnd independent
contractor. These notions later were expressedtipely by Windeyer J in
Marshall v Whittaker’s Building Supply...his Honaaid that the distinction
between an employee and an independent contractonated fundamentally
in the difference between a person who servesiidager in his, the
employer’s, business, and a person who carries wade or business of his
own”.

And can | just note what was said at paragrapm4Bair considerations in relation
to the bicycle couriers, because, again, thatisdelpon by the respondent, as we
read the submissions. There’s a reference thdrat-was the first matter that was
considered by the court — that the:

...couriers were not providing skilled labour oblaur which required special
qualifications.

And were:

...unable to make an independent career as a fneelaor to generate any
“goodwill” —

etcetera:
...as a bicycle courier.
Again, the reference to “skilled labour” there doeseem to have been used in the

context of control but, rather, in the context dfether that was indicative of running
a separate business generating goodwill and the lik
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Now, the — so an approach which would regard theraband inevitable limitations
which exist on the nature and the degree of cootret the manner of which work is
performed as an impediment to a finding of an emplent relationship would be an
archaic one, and inconsistent with the contempaxpproaches. As I've noted,
there is reference to the legislative regimes gungrdentists in the respondent’s
submissions. The Dental Practice Act, which wasrétevant legislation in the
earlier period, at least, obviously enough, requag individual person to be
registered as a dentist, and to provide dentigryices. But as | noted in the
submissions, section 34 of that Act made clearttfstdid not mean that the Act
prevented employment of a person as a — as a te#isne would expect, and the
same pattern is followed in the — what's now thalilePractitioners Regulation
National Law. Your Honour has referred — or - - -

HIS HONOUR: Well, that must be the case.

MR GIBIAN: Indeed.

HIS HONOUR: Otherwise, you could never employoatdr.

MR GIBIAN: Indeed. But it was — it was referramby the respondent as some
kind of impediment. It was said that Dental Cogimm couldn’t provide dental
services. Well, in a strict sense, that mightigbtr because it’s a corporate entity
and not a natural person, but it can obviously esnpkople to do so.

HIS HONOUR: There must be a lot of independemttiaztors up at St Vincent's.

MR GIBIAN: Indeed. Now, I've referred your Honoto - - -

HIS HONOUR: Sorry, Mr Darams is just picking me an that. And | think he
may be - - -

MR GIBIAN: There may be - - -

HIS HONOUR: He may - he - - -

MR GIBIAN: There may be. There’s a lot of empay- - -

HIS HONOUR: There are a lot of independent carnes up there.

MR GIBIAN: There’s a lot of employees as well.yNather was an employed staff
specialist in public hospitals for many years.

HIS HONOUR: | was just thinking of my son, wharsemergency — heading up
the emergency section up there, and | was thinkingver thought of him as an
independent contractor, but he may be pleased ételvated to that status.

MR GIBIAN: Well, | won’t make comment on that, yoHonour.
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HIS HONOUR: Right. Let’s move on.

MR GIBIAN: Your Honour referred — or | referred tlause 14.2 of the contract —
the services agreement, | should say. | just veattenake one additional comment
about that, and that is that the impediment, ortkige provision was not to interfere
with — sorry, it's page 190 of the DMR1 exhibit etrio interfere or seek to influence
the practice principles, professional judgmentitiien to the provision of dental —
dentistry services. The concept of dentistry s&wji capitalised in the services
agreement, included the practice management sitengfs, but it seems clear that
that provision is directed at professional judgmémt is in relation to dentistry
services, because that’'s what it says.

Furthermore — and I think | said this in — whersttédse commenced, it's not the case
in which there was no capacity to control or —umtgment in relation to dentistry
work. The services agreement, obviously enougppsas obligations to perform

that work to a requisite standard, or with due @ar@ skill, and a right to terminate

in the event that there was concern in that resgdctEvans, in his evidence at page
116 to 117 of the transcript, made clear that,reesweould expect, Dental

Corporation would be concerned if there were compdas to the adequacy or
otherwise of the dentistry work undertaken by dagativorking in one of its

practices, and that may prove the basis for thmitation of that dentist and that that
had occurred.

He also indicated, at page 122 of the transcrgzhfyesterday morning, that the —
around line 17, that the termination of the practitay occur if otherwise the
conduct of the practice was judged to be unsatsfpcincluding the performance in
profitability terms. So the respondent did ret@intself, as one would expect, given
that it was operating dental practices, the ulterantrol, that is, the capacity to
terminate, and the dentist, if unsatisfied with Wk that was being performed.

HIS HONOUR: Can | —1don’t see — sorry, two posjtions. One is, is it too

cynical to read a lot of these cases as beingtrésuén, namely, the Fair Work Act
confers a lot of rights and privileges upon empésyeSo there’s a natural tendency
to try and slot somebody into the character ofrapleyee. If you want to slot an
entity with liability for the conduct of anothehdre’s a tendency, again, to achieve
that result by calling the person an employeeseéms to be — the results in the cases
cynically seem to be more driven by what the cthirtks is the appropriate result,
and then you reason backwards. So that alwaysesame in these cases. But the
second thing is - - -

MR GIBIAN: I'm not sure | can usefully add to thaOther than — my general
impression of the cases in the area is that threrdiferences in emphasis in the
case to cases, and it's in part because these daseise in tax cases - - -

HIS HONOUR: Yes.
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MR GIBIAN: - - -in employment cases, in tort easas your Honour has observed.
That'’s just one of the features of this territory.

HIS HONOUR: Yes. Just — | suppose the propasitwhich flows is that although
there may — it may be a result-driven practics, névertheless one to be undertaken
in accordance with some discipline - - -

MR GIBIAN: Yes.

HIS HONOUR: - - - as to the principles to be aggl | suppose that's so in a lot of
areas of the law. But the second thing is thimel& of control, and the ultimate
control being the power to terminate. | was thigkof that this morning, and so
what? The Dental Corporation ultimate — obviousdy to reserve to itself the right
to get rid of someone, be it an independent cotarar an employee. So you can'’t
place much weight upon the power to terminate adtanate element of control,

can you?

MR GIBIAN: Well - - -
HIS HONOUR: It's a factor.

MR GIBIAN: Yes. Well, it's a factor, and the &sssay it's a factor, and it's
present here. | would say in that respect thawiight to be attached to it may
depend, to a degree, upon the circumstances. yda iflet a plumber into your
house to do some plumbing work and - - -

HIS HONOUR: It would be cheaper to get Dr Moffet.

MR GIBIAN: Maybe. But — and for whatever reasexsen my untrained eye
discerned that | wasn't satisfied with the standzrthe work that's — that’s being
undertaken, | decided | don’t want the plumber amye — that may lead to a
dispute, but no doubt — in relation to payment,rfmutioubt, that’s a capacity | had if
| have proper cause to think that the services wetdeing provided to the standard
expressly or impliedly represented.

That's quite a different situation, though, thanheee here, where we have a
situation in which Dental Corporation had acquiaed was operating a practice.
One of the dentists — and it employed the emplogeest engaged the dentists — a
number of dentists who were working at the practice of whom was Dr Moffet
going forward. And it was not deciding that, wéllDr Moffet didn’t perform
adequately, it would just terminate the practictrely. It could terminate the
engagement of Dr Moffet, if unsatisfied with higfeemance, and the practice
would continue operating and it would appoint soneeelse to — to perform work
there.

So it's not a situation in which, like the plumbBm just getting the plumber to do
something in particular. This is a situation whidéntal Corporation has a number
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of persons, who are engaged doing dental workt fat its practice, that it owns and
operates. And it — it could decide — it, obvious$igs some limitation on the degree
to which that it's going to dictate, minute to mieyor in some minute way the
dental work to be undertaken, but it could say, IWeu, Dr Moffet”, or “you,

Dr Briggs” — or whoever it is — “We've had a comiplkeabout the work that you've
done. We think it's satisfied and we’re termingtyou.”

So, as | say, | think that does put it in a différe a different category. | don’t know
if that's of any assistance to your Honour but - -

HIS HONOUR: Well, for what it's worth, my presetinking, Mr Gibian, is that
things like the degree of control which it exerdiseamely, “You must perform
services to a particular standard. You must pewubnthly reports. You must
engage in continuing education”, etcetera, alhofe | find terribly equivocal,
namely, it's the sort of thing that you would expan entity — | am use — avoiding
the word “employer” — you would expect an entityetarcise over both an
independent contractor and an employee. Whatl| finesently, more persuasive is
the fact that the Dental Corporation did not, asadter of fact, purport to give any
direction to Dr Moffet as to the patients to bergabe nature of the services to be
performed, or in respect of the practice generalipd irrespective of patients,
directions as to what sort of procedures shouldrbeoted, because, for example,
they were more lucrative. He was left very muckiszharge his responsibilities in
such manner as he saw fit, free of control, in,fixom the Dental Corporation.
Now, that — for what it's worth, that's my preséminking. But anyhow - - -

MR GIBIAN: Yes.

HIS HONOUR: - - - | just raise it for you to - -

MR GIBIAN: | understand what your Honour says aie about that. But I think
what we — we would characterise the earlier magteus Honour referred to as
“control”, so far as there was scope for it - - -

HIS HONOUR: Yes.

MR GIBIAN: - - - for the purposes of the — thetlarities and that being - - -
HIS HONOUR: Yes. That's what | pointed out witle Wilson J judgment.

MR GIBIAN: Yes.

HIS HONOUR: You can parse and analyse these jed¢gsras much as you like,
and you find some factors going one way and sometther.

MR GIBIAN: Indeed.

HIS HONOUR: All right.
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MR GIBIAN: The other fact — the other considewati just want to point out in this
respect is that the acquisition agreement, whighl come back to in a moment —
but in it, Dental Corporation undertook, in cladse to make offers of employment
to the various people who had been working in tlaefe up to that point, in clause
12.1. And that's described as a:

The purchaser must make offers of employment tertipoyees.

which is a defined term. And the employees arsdhisted at — in schedule 5 at
page 45 within DMR-1, and include the dentists wieye other than Dr Moffet who
were working in the practice.

HIS HONOUR: So they would be employees at thes tohacquisition.

MR GIBIAN: Yes. So the other dentists who werarking in the practice were, in
accordance with the services — sorry, the acqoisdagreement, required to be made
offers of employment going forward in the resportdepractice, or the practice it
had acquired.

HIS HONOUR: Well, that’s the first of your six jmts.
MR GIBIAN: Itis. The second is in relation tor@uct of the business - - -
HIS HONOUR: So this is running his own business?

MR GIBIAN: Well, whether he was running his owadiness or working within
the business of Dental Corporation, which he cjeads. The authorities, in that
respect, | took your Honours — your Honour to wiwas said in Hollis v Vabu in
relation to the — adopting what Windeyer J had saidarshall v Whitaker, in
relation to the difference being rooted fundaméyial working in a business of
another, or in his or her own - - -

HIS HONOUR: Yes.

MR GIBIAN: - - - business. That was taken u@inumber of subsequent
decisions. At tab 7 within the bundle is Fair W@kbudsman v Quest South Perth.
And can | just note what was said there by Norith Bromberg JJ, particularly at
page — sorry, the report is (2015) 228 FCR 34Gge889, 176 and onwards. It
refers to the — paragraph 176 and onwards, itgdéethe multifactorial assessment.
HIS HONOUR: Which paragraphs in Quest are we iloglat?

MR GIBIAN: Sorry, 176 - - -

HIS HONOUR: 176.

MR GIBIAN: - - - which is page 389 of the reposorry, do you have a - - -
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HIS HONOUR: No. No. No. Just- - -

MR GIBIAN: Do you have an unreported version,ydo, your Honour?
HIS HONOUR: Yes.

MR GIBIAN: Sorry about that.

HIS HONOUR: That's okay.

MR GIBIAN: And reference then in 177 to what ve&sd in Hollis v Vabu. And |
won't read it, but the same points are made at &vé; the page — 179 and — to 180.

HIS HONOUR: Yes. Now, in terms of whether he wasning his own business,
Dr Moffet didn’t employ anyone, did he, as partlod - - -

MR GIBIAN: Not after the acquisition, no. Sodte, but | won’t read, that Jessup
J in Tattsbet v Morrow, as the respondents havet@oiout, had a slightly different
emphasis on that, and said that there wasn’t athaty, necessarily, between
working in the business of another and in your dwaginess. It was necessary to
focus on the ultimate question of employment.

HIS HONOUR: But going back to whether he was ingrhis own business - - -
MR GIBIAN: Yes. The — I'm sorry, your Honour.

HIS HONOUR: - - - Dr Moffet didn’t employ anyone.

MR GIBIAN: No.

HIS HONOUR: He proposed people for considerabipithe Dental Corporation.
MR GIBIAN: Yes.

HIS HONOUR: And there’s — that's Dr Woods, wagrot?

MR GIBIAN: There are — there are a few examples, yes, there was one in
relation to a Dr Woods who was proposed to be extjag a dentist at the practice.

HIS HONOUR: Well, | want the reference to thatdahe reference to others,
because that may help your case - - -

MR GIBIAN: Yes.

HIS HONOUR: - - - because if he was running hisi@how, he would be
employing and firing whoever he wanted to.
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MR GIBIAN: Yes.

HIS HONOUR: Did he have the contractual righteéominate the employment of
people employed by Dental Corporation?

MR GIBIAN: Necessarily not, because they were larygd pursuant to contracts
with Dental Corporation.

HIS HONOUR: See, your submissions, | think, wesenewhat loose in language.
I’'m not being intentionally critical, but | thougiitsaid at one stage that he could
dismiss people. So he didn’t have a contractgal io dismiss.

MR GIBIAN: No. And as | was going to come torteénly he had — he was
imbued by Dental Corporation with some supervigesponsibilities, with respect to
employees of the practice, but they were emplogé&ental Corporation who had
contracts of employment with Dental Corporationjakircould only be either
created or terminated by Dental Corporation. Hu that he had some supervisory
role, and the like, within the practice, being thepondent’s practice, in my

submission, is a factor favouring the conclusiat tie was an employee working as
an integral part of their business. If he emplotretipeople - - -

HIS HONOUR: That's pretty equivocal. | mean, {@ugot to have somebody in
charge.

MR GIBIAN: Exactly. But - - -

HIS HONOUR: Whether he’s an independent contramt@n employee.

MR GIBIAN: Yes. But-- -

HIS HONOUR: It's the fact that he did not, andilre right to, employ others - - -
MR GIBIAN: Yes.

HIS HONOUR: - - - and did not, in fact, questimark, or contractually have the
right to terminate.

MR GIBIAN: Yes.

HIS HONOUR: The question mark is what about thidence of the receptionist
who was knocking off the moneys? How was she teated? Who terminated her
employment?

MR GIBIAN: | don’t think the evidence went to thawent to that particular case.

HIS HONOUR: Which that may count against you.
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MR GIBIAN: Well, I don’t think — her — her emplayent could only have been
terminated by Dental Corporation, ultimately.

HIS HONOUR: You say it could, but - - -

MR GIBIAN: In terms of how - - -

HIS HONOUR: As a matter of fact, who gave herrigrching orders?
MR GIBIAN: | don't think there’s evidence abolat.

HIS HONOUR: Dr Moffet was - - -

MR GIBIAN: Dr Moffet raised it by way of the ---

HIS HONOUR: - - - up to his eyeballs in it. Haswthe one who engaged in the
sting, to use his expression.

MR GIBIAN: | think he — his evidence was thatwas asked to assist the police in
relation to that — to that matter.

HIS HONOUR: Yes, but he wasn't asked by the Die@taporation, and the fact is
that he had — | thought that there was evidence wbich said that he had to bear
the costs of her salary in the short term. Wathiait the evidence?

MR GIBIAN: | don’t— 1 don't think so.

HIS HONOUR: In which case, it would put him mango the category of running
his own show.

MR GIBIAN: | don’t think there was any — | thirke was concerned — what he
said, in that respect, was that it was an explanas to the — or in part, at least, how
the shortfall arose in a particular year. His @ngin that respect, was that — that
not — not her salary, at all, but that if there \@aghortfall in the business, then it
may, ultimately, impact upon him by way of a pepalhder the services agreement,
not that he would cover her salary.

HIS HONOUR: No. I think he — | thought he saglliad to carry the shortfall.

MR GIBIAN: | don't think it was anything to do Wi this - - -

HIS HONOUR: See, this is why | wanted a trangdogfore we had submissions.
MR GIBIAN: But it was nothing to do - - -

HIS HONOUR: So where is the reference in the - -
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MR GIBIAN: - - - with the salary.

HIS HONOUR: Where is the reference in the traipser

MR GIBIAN: That would be - - -

HIS HONOUR: Well, anyhow, you don't have it immaily. So that's why |
stood over to today, so we could do this in one Bot all of these questions that I'm
raising, I'm expecting somebody to be making a btdem.

MR GIBIAN: Yes.

HIS HONOUR: And I’'m looking to your instructingkcitor. She has been given
homework, with a view to providing me a short note

MR GIBIAN: Yes.

HIS HONOUR: - - - afterwards. Now, | may — mygodlection may be wrong, but
that's why we need the transcript.

MR GIBIAN: Yes. Well,as | say - - -

HIS HONOUR: You see how it can go against yohe Tact that he can't hire,
Dental Corporation, didn’'t — he had no power tordss, no contractual power. All
of that helps you.

MR GIBIAN: Yes.

HIS HONOUR: But the wild card is where’s this @ence about the employee who
ripped them off.

MR GIBIAN: Yes.

HIS HONOUR: So if you can give me a note aboat.th
MR GIBIAN: Indeed.

HIS HONOUR: All right. Next.

MR GIBIAN: As | say, | don’t think there was asyggestion he had to cover her
salary, or paid her salary in any — in any way.

HIS HONOUR: No, it could be the shortfall, but-
MR GIBIAN: Yes. The —in relation to the runningtheir own business, | did just

want to emphasise that the circumstances in whidk@ffet was working for
Dental Corporation was — and perhaps this is gtdhia obvious — that Dental
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Corporation had purchased the business. It, thhereawned and operated the
practice, and he performed work in it. The — drat ts apparent from the
acquisition agreement, it owned at least — ora#tléhe premises owned and
acquired the equipment, employed the staff, engdgedentist to work at the
practice, invoiced the patients, and received d¢les for the services rendered to the
patients.

All Dr Moffet provided was his labour in the prassi either treating patients or
undertaking such practice management duties asrequired. Furthermore, in
accordance with the terms of the acquisition agergnparticularly the restraint that
was in clause 20 of the acquisition agreementrarigding his labour, he was
restrained from developing or maintaining his oelationship with patients for any
— for any purpose other than for serving the redpat) or from conducting his own
practice, or the practice as his own business.

He wasn't restrained absolutely from doing otherkyalthough he only did a small

amount of that towards the other — the end, butduédn’t undertake any practice at
all within a particular area, and if he did undketavork in a — in some distant place,
he couldn’t do so in a manner which attracted ti#epts that he was treating at the
respondent’s practice, or interfere with the relaghip between the respondent and
those patients.

HIS HONOUR: Was he — were his services termirfat&@u’ve got 2012. Then
you've got the December 2012, February 2013 em&ilg. how did the relationship
come to an end? Did he get a letter from Dentap@mation saying “farewell”, or

MR GIBIAN: He wrote a letter saying — to them saythat he wouldn’t continue.
HIS HONOUR: Where do | find that letter?

MR GIBIAN: That's in the third volume. Hang orYes. | have tab 47 but it's
1022 of the —in the third volume.

HIS HONOUR: 1022 of - - -
MR GIBIAN: It's volume 3 of the court book. It's- -
HIS HONOUR: The DMR-1.

MR GIBIAN: Yes, the DMR-1. So, as | say, thauaition that was dictated by the
contractual relations and the practical situati@s what Dr Moffet was providing his
labour in their — in the respondent’s practice, eodld not operate or develop his
own business by that work, because he was redtraimelation to developing or
exploiting any separate relationship with the patieand the like, that he was
treating at the practice. And the — there doesideebe some issue raised in this
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respect. The services agreement required thatovedp or undertake that work
personally, which is clearly a significant consetérn in relation to the - - -

HIS HONOUR: Hardly surprising.

MR GIBIAN: Indeed. It's not surprising. But, &say, it is a significant
consideration. The clause 3.1 of the — sorryhefdervices agreement provided that:

The practice principal must provide or procure,wihe consent of Dental
Corporation, the provision of dentistry servicesidg the term at the
premises, and that the practice principal acknowksithat he or she must
provide the dentistry services personally.

And as I've noted in 3.2 and 3.3 to 3.5, obligasiame imposed in relation to the
work the principal — the practice principal wasuiegd to undertake. And the
definition of the services was set out in schedubhich provided, at 1.1 that:

The practice principal must provide diagnostic relaé specialist and
preventative dentistry services as appropriate.

That is, it was clear that the services were reguio be provided by him, or the
work undertaken by him. And what’s more, that weswhole context of the
arrangement that had been entered into, as Mr Eaaaswledged — and this is at
page 110, around line 20 of the transcript. Thige-whole context of the transaction
was that the respondent purchased the practicat aushed to obtain the benefit of
Dr Moffet performing work for them in the practicsg as, hopefully, at least, to
retain the patients who provided the value in taetice. So the suggestion that Dr
Moffet could then just stop undertaking dentistrgrivis entirely consistent with the
context of the transaction.

HIS HONOUR: So you rely upon, in part, the intentof Mr Evans when
negotiating or when entering into the agreemertt@ réason | say “in part” is
because it's — the intention is reinforced in cka8s

MR GIBIAN: | was referring to what Dr — what MivEns said, because it — it’s, in
any event, consistent with the obvious intentiothefarrangements, that is, the
inference that one draws from the whole of theurirstances is that that's what
Dental Corporation wanted to get out of the whetarmgement.

HIS HONOUR: So you do rely upon what Dental Cogtion subjectively sought
to achieve?

MR GIBIAN: Or what the purpose of the transactioom the parties was.
HIS HONOUR: What's the answer to my question?

MR GIBIAN: What - - -
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HIS HONOUR: And I will - - -

MR GIBIAN: | mean - - -

HIS HONOUR: [I've got at the back of my - - -

MR GIBIAN: - --1don’t mean to — I'm sorry, youHonour.

HIS HONOUR: No, I've got at the back of my mirehding in one of the
authorities that one of the things that can bertak® account is not only the terms
of the agreement, but what the parties soughthiceae by the agreement. Does that
ring a bell with you?

MR GIBIAN: | think — I think that is correct, butertainly my understanding of it
would be that that’s not the subjective intentathe nature of the relationship, but a
subjective intent as to what was to be done - -

HIS HONOUR: And how it was to be achieved.
MR GIBIAN: Yes.
HIS HONOUR: Whether you achieved it is a diffdreratter.

MR GIBIAN: Yes. But notin, sort of, the legdi@racterisation, butin a —in a
more practical sense as to what was hoped to bevach yes, by the transaction.

HIS HONOUR: Well, if 'm right — | would like thizauthority dug out. | remember
reading somewhere — | just can’t put my finger dreve it was — and where you may
be stung in the tail, if that’s correct, is Mr Egasaid, in respect to what he and Dr
Khouri had in mind, prior to November 2007 — waattivhat he wanted was to
acquire the top 30, or whatever the figure wastalgmactices in Australia, all of
which were billing over 2 million. But it's the rebit, where he says what they had
in mind was to take it over, provide administratbervices, but to leave it to the
dentists to run their own show. If that is a fastdiich can be taken into account, it
goes against you.

MR GIBIAN: Well, no.

HIS HONOUR: Not conclusive, but it's a factor.nd\I'm just — | suppose my real
guestion is, is that a factor which | can take etoount, namely, the objective
sought to be achieved, or am | confined to lookihgrhat the contract in fact
achieves.

MR GIBIAN: Yes.

HIS HONOUR: See, it's sort of - - -
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MR GIBIAN: Yes. lwill - - -

HIS HONOUR: - - - sting in the tail for you.

MR GIBIAN: Yes, | will give some consideration toat, your Honour.
HIS HONOUR: Yes, certainly.

MR GIBIAN: 1 think that's sensible.

HIS HONOUR: So if you can give me a submissioritat, and a reference to the
authority, which | can’t recall.

MR GIBIAN: Yes.
HIS HONOUR: That'’s an invidious task for you, but

MR GIBIAN: Yes. The authorities I'm thinking @fre more in the context of
contractual formation or - - -

HIS HONOUR: Yes. No-- -

MR GIBIAN: - - - orterms if — construction rath#han — than this — this
characterisation issue.

HIS HONOUR: That's why it stuck in my mind. Ilabght it was odd.

MR GIBIAN: Yes.

HIS HONOUR: Anyhow, let’'s not waste time on itmo

MR GIBIAN: Indeed.

HIS HONOUR: You've only got half an hour left, se -

MR GIBIAN: Indeed. We did touch on this, but xdence in relation to the
engagement of employees or the other dentistegirtictice was that, at best, he
could suggest people to be engaged. Your Hondedasbout the reference to the
treatment of Dr Woods, which is at page 10 of exiAR.

HIS HONOUR: Sorry, which page?

MR GIBIAN: Page 10 of exhibit A2.

HIS HONOUR: Thank you.
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MR GIBIAN: The other aspect that demonstratesréfugiirement for personal
service is that, leaving the performance bonusisswne side, he could only earn
money by his own labour, that is, by the fees @etiirom the work that he
personally did; and, furthermore, he did alwaydarteke that work personally;
and, in terms of the earnings, with the exceptioa short period where he did a
small amount of additional work at Mittagong, dllhis earnings were from Dental
Corporation during the period.

In terms of the tax returns that were tenderedr ymnour raised an issue in relation
to the first year the '07-08 year, which recordeed from the Marsden, Victoria
practice. Separately, that's at page 82 of exbit That was explained, in that
those were the fees that were recorded as beingedgsrior to the purchase of the
practice by Dental Corporation. In the subseqyeats - - -

HIS HONOUR: Which page was that?
MR GIBIAN: 82.
HIS HONOUR: Thank you.

MR GIBIAN: In the subsequent years, the inconmmrded from the dental work at
least is recorded at pages 120, 155, 192, 224a28%293 within exhibit R3, and
there was a slight residue in the next year, sdo0®@ which, at least on Dr
Moffet’'s understanding, were some earnings thagHuwm the time prior to the
acquisition, but then he was earning moneys sélety Dental Corporation in that
respect.

The fee arrangements was the third matter | wasggm mention but | think we’ve
probably covered it sufficiently; that is, thaaléng the aside the question of a
potential but never-realised performance bonusyibifet earned fees by way of the
monthly or annual dental draws by reference td¢le that he derived from his own
labour. There was one cost that was taken intowaxtan that respect, which was
laboratory fees, which Dr Moffet explained was tlost of denture production or the
like for patients that he was seeing. It's adittbscure as to why that was treated
separately, but in my submission, it would not tségaificant factor.

The other costs recorded of the practice weretedié charged back to the practice,
but that was taken into account in the practicetanting, not in relation to the
earnings of Dr Moffet directly from the dental drawhe only effect of the profit of
the practice, generally speaking, was upon eitlparéormance bonus if the
particular targets were exceeded, or a penaltigarfarm of a shortfall that may
accrue if the targets were not reached.

HIS HONOUR: So the expenses which are claimetartax returns, they are
expenses largely directed to earning the moneyshtheeceived from Dental
Corporation?

.NSD2285/2017 28.9.18 P-163
©Commonwealth of Australia MR GIBIAN
Bupa HI



10

15

20

25

30

35

40

45

MR GIBIAN: Well, it's not clear what they’re dioted at, other than that’'s how
they are recorded in the tax returns.

HIS HONOUR: That's what I'm worried about. Séeje’s running his own show,
he claims his own deductions. If he’s employedh®y/Dental Corporation, | thought
he was entitled to reimbursement of his expenses the Dental Corporation. Now,
he can’t have it both ways, unless he wants to comenadmitting a fraud. Now,
that may be putting it in an inflammatory way, betcan’t have it both ways, in that
if the expenses in the tax returns are expensestdd to the income derived from
the Dental Corporation — apart from the Mittagowrgegience, which we can place
to one side — if he was only earning income fromBtental Corporation, all of those
expenses were directed towards that income, sadvdmyt he claim it as an expense
from the Dental Corporation? He seemed to be atajra lot of lunches and the like
from the Dental Corporation, if you go through thaosceipts. That's just left as a
wild card and, left unexplained, it may go agayui.

MR GIBIAN: Well, your Honour, there’s two thindge say about that. Firstly, the
fact that there were certain accounting expenasarance payments and the like,
which he met separately from the - - -

HIS HONOUR: Well, he had to pay his own profeasiandemnity insurance.
MR GIBIAN: Yes, indeed.

HIS HONOUR: And there was one about a seminaclwhe said was more
directed towards running a practice rather thaniskey techniques.

MR GIBIAN: Indeed, or investing and the like.

HIS HONOUR: So he can explain some of them. Ye&sting.

MR GIBIAN: That is, he didn’t do other dentistmork, with the Mittagong issue
aside, but he did earn money from other investmamtisthe like, and that some of it

was directed at that, he thought.

HIS HONOUR: And, not surprisingly, he lost a tdtmoney on — or notionally lost
money on his olive farms and things like that.

MR GIBIAN: Apparently.

HIS HONOUR: So you can't parse and analyse tipeeses too much.

MR GIBIAN: No.

HIS HONOUR: But my concern is, at the end of diag, there are expenses which,

without explanation, were expenses directed to/olgiincome as a dentist. He was
only deriving income as a dentist from the Dentafration. He was entitled to be
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reimbursed for his expenses from the Dental Cotfmra So unless there’s some
explanation, the expenses which are in the taxnetattributable to dentistry
indicate that he may be running his own show, &ednhus was on you to explain it,
and | don't think you have.

MR GIBIAN: Well, he explained it as best he cauldnean, he explained how his
tax returns were prepared, and that he providedresgs to the accountant and they
took advice as to what was deductible or not déldiect He said that those were
likely to be — a lot of them are — that is, thetfdoat they’re accounting fees or
insurance and the like is unremarkable - - -

HIS HONOUR: No; I'm not worried about that.

MR GIBIAN: - - - and he said that other costs aékely to be — and he couldn’t
place it higher than that, but were likely to bmgjs in seminars that were directly
dentistry, that is, in relation to investing or fhe, matters of that nature. That's as
best as he was able to explain it.

HIS HONOUR: But - - -
MR GIBIAN: There was — I'm sorry.

HIS HONOUR: That sounds hollow, though, Mr Gihianthat the cross-
examination finished at the end of the first dafou had overnight, and the re-
examination commenced the following day. The expsiwas an issue pursued at
some length, and at the end of the day, unlesgnwffer me an explanation now,
founded upon the evidence, one view is that thenewexpenses incurred in
generating income as a dentist which were not reisdd by the Dental Corporation,
unless there’s double dipping, and which indic#ites he may be running his own
show, and the onus was on you to explain thesensgse and it may be that you've
failed to discharge that onus. Anyhow, that’'s acson.

MR GIBIAN: Yes.
HIS HONOUR: If you want to put in a submission, sb.

MR GIBIAN: Well, as | say, he has explained ithascould in the time frame that
was available. The fact that there were expersdsmere able to be claimed for one
reason or another is not inconsistent with a pebsdmg an employee. There was,
for example, in relation to professional developmarcapacity or an entittiement
within the services agreement for that to be caleqeto a certain amount. If he
decided that he wished to do more or incurred dbstisinvolved doing more, then
he could do so, and if those were deductible, thene deductible. But that does not

HIS HONOUR: This was a man bent on maximisingiimt®me with an eye keenly
attuned to claiming whatever deductions he couttisaeking whatever
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reimbursement of expenses he could. A suggediatri©h, well, he just gave the
ledgers and some invoices to the accountant ahi igf to him” sounds pretty
hollow.

MR GIBIAN: Well, he said he relied upon his acotant to advise as to what to
deduct or not deduct.

HIS HONOUR: Well, in which case, he give gaveitisructions to the
accountant, in which case, he can explain whaethwstructions were, and he didn’t.
It's only one factor. I'm not saying it's conclusi.

MR GIBIAN: Indeed.

HIS HONOUR: But when | was putting pen to paplee, draft has got big question
marks next to it, because | want your assistandée ddut if you're happy with the

explanation or the submission you've just put, eatb If you want to put in a further
submission, directed to the existing evidence,gamudo so.

MR GIBIAN: Yes. Well, | will do so.
HIS HONOUR: Thank you.

MR GIBIAN: There was a particular issue raisethwespect to what was recorded
at page 255 of exhibit R5 as Dental Corp incomesidjent.

HIS HONOUR: Yes.

MR GIBIAN: And Dr Moffet explained in that respeihat that was the shortfall
repayment that was required. Although the figu@s't precisely add up in that
respect, it's consistent with what's recorded, ipalarly at page 218 of DMR1
where there’s - - -

HIS HONOUR: Sorry, DMR1, thank you.

MR GIBIAN: Yes, 218, where there's a referencatshortfall allocation of
$286,000. So it's consistent with this. Appargtitiat's what that would be.

HIS HONOUR: He gave some evidence on that inkearenation too.

MR GIBIAN: He did, yes.

HIS HONOUR: Where is the transcript referencéhtit, please?

MR GIBIAN: It commences at the bottom of pagea®d goes over to page 98.

HIS HONOUR: Thank you. So did that get you ufet@agement of Others, your
fourth point?
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MR GIBIAN: Yes. Interms of expenses — as yoonblur says, at best it's a
consideration. Can | just note what was said @ taspect by the Full Court in Ace
Insurance.

HIS HONOUR: Which case?

MR GIBIAN: Ace Insurance v Trifunovski.

HIS HONOUR: Yes.

MR GIBIAN: It's tab 6 in the bundle.

HIS HONOUR: Which part?

MR GIBIAN: Well, the conclusions appear from pgnaph 126. At paragraph 130,
it's noted that the appellant which - - -

HIS HONOUR: Whose judgment is that?
MR GIBIAN: It's the judgment of Buchanan J - - -
HIS HONOUR: Thank you.

MR GIBIAN: - - - with whom Robertson and Landdralgreed. And then, at
paragraph 130, it's noted, in the second part a@f plaragraph, that:

The appellant relied upon claims for business egpsnprovision of motor cars
by the agents to themselves, preparation of firdrstatements and other
matters which follow. Rather than dictate a cos@bn in relation as to
whether the relationship involves employment or.not

Can I just note — | don’t need to read it all, buér the page, on my copy at least, his
Honour, having listed factors that might be reldyahparagraph 132 and 133, gives
consideration to those issues, particularly theeazps issue, and note paragraph
133, that the expenses referred to were, in the abihe sales representative,
principally the provision of a motor vehicle of ¢b®, employment of secretarial
assistance, and rent of office space by subregrepatsentatives was insufficient to
make the critical difference, even in their cases.

HIS HONOUR: Sorry, which factors are you refegrio?
MR GIBIAN: That was paragraph 133.
HIS HONOUR: 133, sorry.

MR GIBIAN: So there was a group of people whoeviervolved in this
proceeding.
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HIS HONOUR: But, in this case, he was providethwin office and a car space.

MR GIBIAN: Indeed. So, in that case, particufdtie persons who were described
as subregional representatives employed staffsistaéeem in undertaking the work,
at least of a secretarial type, rented office spacguired or leased motor vehicles
and the like for the purposes of earning incomd,that was - - -

HIS HONOUR: s this your fourth point that wetaking about?
MR GIBIAN: Yes, | think itis. I'm sorry, it'ssll my third point.
HIS HONOUR: No, that’s - - -

MR GIBIAN: And that was not a barrier to a findinof employment in the
particular case. In relation to employees — IkHine said what | wanted to say in
relation to the engagement of employees and thahaitely, that was a matter for
the Dental Corporation. Can | just note referertoashat appears within DRM1 at

page - - -
HIS HONOUR: So which point are we talking aboatw?

MR GIBIAN: This is the employees, point 4, andébher staff.
HIS HONOUR: DMR1. Which page?

MR GIBIAN: Page 298 — that’s in volume 1 — 30@&09, where there’s
communications in relation to, for example, pagsisr the treatment of leave of
employees at the practice or the like, where tiene requests for pay rises, for
example, that were refused by Dental Corporatianleast Dental Corporation said

HIS HONOUR: So if | look at these, 298, 300 af® 3t’s all Dental Corporation
fingerprints?

MR GIBIAN: Yes. So there had been requests &y fises or the like or to take
action with respect to employees’ leave arrangespavith Dental Corporation
saying, “Look, we've looked at it, but we don’ttkithat’s justified” or “This is how
you are required to deal with an employee.”

HIS HONOUR: Well, what about Dr Moffet's leaveniself?
MR GIBIAN: I'm sorry?

HIS HONOUR: When Dr Moffet took leave, did he §pj Dental Corporation for
leave?
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MR GIBIAN: There’s not evidence that he did, nbhere’s evidence that he was
on vacation, that is, he didn’t work 100 per cefrthe time, yes. As | said - - -

HIS HONOUR: Well, that goes against you, doe&f't

MR GIBIAN: I'm sorry?

HIS HONOUR: That goes against you. If he wagimployee, you would expect
him to apply for leave, or at least tell his em@othat he wasn’t going to be
attending employment.

MR GIBIAN: Well, it's perhaps - - -

HIS HONOUR: On the evidence, he just walked aut told no one.

MR GIBIAN: It's perhaps a consideration similarthe sort of days-of-work issue,
and he was asked the way in which he dealt witls d&yvork, and | think that’s
page 53 around line 35 of the transcript.

HIS HONOUR: Sorry - - -
MR GIBIAN: Page 53.
HIS HONOUR: Transcript, yes.

MR GIBIAN: In that respect, firstly, in my subnsisn, that’s not necessarily
inconsistent with a senior employee of some natGecondly, it's not that there
were not any constraints at all in relation towrasy in which he made his working
arrangements, and in that respect, | just note-tlaaid there was evidence in relation
to the negotiation of an arrangement to change foamdays a week to three days a
week, and this appears at page 221 of DRM1, inhwthiere was the setting of the
target for him by reference to the number of dag/svbuld need to work in order to
achieve that target; that is, working three daysak, 40 weeks of the year. So it's
not as if there was not any say in relation togagern or quantum of work.

HIS HONOUR: Was there a contractual obligation -
MR GIBIAN: I'm sorry, your Honour?

HIS HONOUR: Was there a contractual obligatiomieet a particular target, or
was that just a matter of practice?

MR GIBIAN: In the first period under the serviagreement, the target was the
practice target, and there was a bonus or peridtgt were met or not met.

HIS HONOUR: That's right.
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MR GIBIAN: In the period from 2012 - - -

HIS HONOUR: And was, what, 900,000 or something.

MR GIBIAN: The text of the service agreement say8,000.

HIS HONOUR: That's right.

MR GIBIAN: The evidence is it was actually 620006r thereabouts — 617.

HIS HONOUR: Which clause was that?

MR GIBIAN: The figure is set out in schedule 2tb@ service agreement at page
196. It's called the minimum annual cash flow.the period of 2012 onwards, there
was a personal target set for his fees.

HIS HONOUR: Sorry, which period was this? Twoubkand - - -

MR GIBIAN: Twelve, which was 900,000 or so, 96000~ sorry, 900,000. The
way that that was set is made clear at page 221.

HIS HONOUR: 2217

MR GIBIAN: 221 in DRM1, and the figure is thent s¢ page 218.
HIS HONOUR: 2182

MR GIBIAN: Yes.

HIS HONOUR: Now, what set this rabbit running was! were taking me to the
Dental Corporation having its fingerprints all owmployees wanting pay rises and
leave and the like.

MR GIBIAN: Yes.

HIS HONOUR: Which shows, of course, that Dentatgoration was the employer
of those employees.

MR GIBIAN: Yes.

HIS HONOUR: But | can understand how it couldpog — | don’t know how it
would be resolved, but | can understand how itdda put that Mr Moffet is in a
different camp. He doesn’t have to apply for lea¥éere’s no requirement upon
him to work any particular hours or days of the kveeweeks of the year. All that
was required of him was to meet a practice taayed,how he did that in running his
own show, so it could be said, was a matter for & not the subject of direction
from the Dental Corporation. So we’ve got his 2@0212 contractual position;
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we’ve got the 2012 position, the personal tar@hat comes out of the December
2012/January 2013 emails? Does that show DentgloZation saying, as would
you expect an employer to say, “You are requiredglttend for work or days/hours”,
or is it just simply a practice target again oregatiated practice target? | just can’t
recall those emails. Where are they?

MR GIBIAN: Sorry?

HIS HONOUR: Where are those emails that - - -

MR GIBIAN: Those are the pages that | just refdryou to.

HIS HONOUR: Right.

MR GIBIAN: So it's 217 to 220, and the precedmmes are 221 to 222.
HIS HONOUR: Of DMR1?

MR GIBIAN: Of DMRL, yes. Inthe 2012 onwards joel, it was a personal target
that was set on the basis that he would need tk avparticular - - -

HIS HONOUR: Who set it?
MR GIBIAN: Well, it was negotiated - - -
HIS HONOUR: Negotiated.

MR GIBIAN: - --and agreed, yes. That is, hdrtdi set it. | mean, he said, “I
want to work less” and there was a discussion athatf but once it was set, it was
set on the basis that he would work a certain nurabdays and a certain number of
weeks.

HIS HONOUR: Well, after the agreement comes teiaah, | suppose it cuts both
ways, namely, the employer couldn’t dictate to kinything, or couldn’t dictate to
an independent contractor, for that matter, becthesperiod had come to an end.

MR GIBIAN: Indeed. But what was negotiated thand if an employee might
negotiate to work three days a week, well, theyotiate to work three days a week,
but once that agreement is formed, then they ap@ned to work three days a week.
Now, it wasn't precisely that situation, but asy sthe target was set on the basis of
working a particular number of days and a particalamber of weeks.

HIS HONOUR: Right.

MR GIBIAN: In respect of the earlier period, yadonour mentioned the practice
target as being, to the extent that there werer aietists that were contributing to
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that outcome, they were the other dentists enghgdaental Corporation or engaged
by Dr Moffet as we've discussed.

HIS HONOUR: Sorry, but the minimal cash flow, what the cash flow from the
practice and not from Dr Moffet?

MR GIBIAN: There were two aspects to it. Ondiis earnings, the draws, were
based upon his fees. The bonus was based upgnatiteof the practice as a whole.
So, in that respect, he relied upon them. | thirg&kquestion of representation is
shortly put. | think it is put that he used ortttiee Active Dental name continued to
be used, and website, and that that has some eoasah in play. As your Honour
apprehends, I've pointed out that Dental Corporagiorchased and owned that
name and business, and both could have directdtéeedt name or logo and the
like be used, but if it wished him to continue @gstheir logo which they had
purchased, that is indicative of them working fugrn, not vice versa.

HIS HONOUR: What about the evidence which sags tine words “Dental
Corporation” didn’t loom large in the practice?

MR GIBIAN: Well, that's neither here nor there,my submission, in that Dental
Corporation owned or had bought and owned all ijtets to the Active Dental
name. So if it wanted to call the business Acbental, or continue to have the
business called Active Dental, that was a matteit fand that's a matter that it
decided to pursue. If it wished it to be callechi2é Corporation or anything else,
that's a matter that it was able to determinesapitn advisement.

HIS HONOUR: Does it provide any weight to a carsobn that, after acquisition, it
was continuing to let Mr Moffet run his own shomdawas not purporting to present
itself after acquisition as part of the Dental Gogtion group? Or is it just
equivocal?

MR GIBIAN: Well, in my submission, it has acquiréhat business name. If it
doesn’t market its practices under the Dental Carpan name, that's a matter for it.
It decides how it wants to market its own practiaed if it decides to use the
business name, to continue to use the business thatnié has bought, then that’s the
decision that it has made. The final matter thaa$ going to refer to was the
express reference, so clause 14.1 in the servigesm@ment, which asserts that it
doesn’t create a relationship of employment, tragéncy or partnership, and suggest
that little weight would be placed upon that in greumstances of this matter. The
evidence isn't — and perhaps would clearly be neféanyway — that these were
contracts that were formulated and proposed aslatdrtontracts in a large number
of practices by Dental Corporation. Mr Evans gavielence to that effect at page
110 and 111 of the transcript, and it would be sedhat context.

HIS HONOUR: So because it was just a standarttracinused in the acquisition of
other dentistry practices, it says little as tophecise relationship between it and Mr
Moffet in this case?
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MR GIBIAN: Yes, and it is unrealistic to inferdhthere was any real capacity on
Dr Moffet’s part to say, “No, | want a completeliffdrent arrangement.”

HIS HONOUR: Wait there.

MR GIBIAN: I'm sorry, your Honour.

HIS HONOUR: No, that's okay. I'm just being & biow. So there’s no
opportunity for Dr Moffet to say the relationshigsvanything else; is that the point?

You say that there was little opportunity for Mr W&t to say anything contrary to
what clause 14.1 ultimately said.

MR GIBIAN: Well, what was presented was a packagangement that had been
formulated by the corporation.

HIS HONOUR: So accept or reject it.

MR GIBIAN: Yes, so he could decide to sell or setl.

HIS HONOUR: Take it or leave it.

MR GIBIAN: He could decide to sell or not selhcathere may be a negotiation
about price or targets or the like, but the contlegit there be some change to the

whole structure of the arrangement in a particciese is, with respect,
counterintuitive.

HIS HONOUR: Well, there’s no evidence that hereegpressed any - - -
MR GIBIAN: No.

HIS HONOUR: - - - disagreement. There’s no emmethat he said anything about
any of the clauses.

MR GIBIAN: No.

HIS HONOUR: Especially in respect to the serviageeement. One account of the
evidence is he must have got legal advice; anatbewunt of the evidence is that it
was his solicitor who witnessed his signature.h®e can | form any view at all as

to whether — other than to reject it — as to wheith@as presented to him as a take-
it-or-leave-it deal? There’s no evidence one wathe other.

MR GIBIAN: Well, all the evidence is that this /a standard arrangement that
was being proposed.

HIS HONOUR: Itis a standard arrangement whicks t subject of at least four
meetings.
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MR GIBIAN: [ think two meetings.
HIS HONOUR: Well, yes; | think you're right ohdt.

MR GIBIAN: And the context was that there weretmeetings to discuss it and
that the acquisition and annexed services agreeweret prepared and forwarded
after those meetings, so the meetings were to shsttiat.

HIS HONOUR: In fact, the only evidence is Mr Mefffgloating as to how much
money he got in those web pages. “I sold it amn@ilbon”, or whatever it was.
Well, my present thinking, Mr Gibian, is that théseno evidence to support a
proposition that Mr Moffet was in the position whadre had no ability or power or
inclination to say anything different to what hédsia clause 14.1. | don't like that
as a proposition. Your proposition that says @ali 1 is just one of a number of
considerations is a different matter entirely.

MR GIBIAN: Well, that is my submission. It's aigstion as to the weight to be
given to it. In the circumstances where we halagge corporate entity which is
proposing standard arrangements, my submissioouswuldn’t give it a large
amount of weight. Those are my submissions.

HIS HONOUR: Well, no, but the Dental Corporatiwas out to get high billing
practices.

MR GIBIAN: Yes.

HIS HONOUR: And | would have those who are remdghigh fees have
considerable market power. It wasn't as thouglwvag exactly short of a quid and
was not able to access lawyers. Anyhow, | justtdarow what to do with it.
Right. So that's your sixth point.

MR GIBIAN: Yes.
HIS HONOUR: Anything else?

MR GIBIAN: In terms of the remedies that follovwofn that, we say that they're a
breach of the sham contracting provisions by wagtdéast implied representations.
There is reliance upon subsection 2 of section &bifch would require the
respondent to prove that it did not know and waseckless as to the correct status
of the contracts. There’s no such evidence dhatlhas been called. The annual
leave — | don’t know that it flows and | don’t kndhat there’s any debate about that.

The long service leave issue raises a further dersiion in relation to section
4(2)(a)(iii), as to whether the arrangement wastesited on the basis of iliness,
incapacity or domestic or other pressing necessitgl,I've made submissions about
that, and he has set out his reasons at paragtd@he 144 and the correspondence
in relation to the difficulties he was having willental Corporation and the effect
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that it was having on him and his family, reallgrih page 993 to 1024, including the
letter of resignation, and that gives rise to that.

HIS HONOUR: Sorry, where is the letter of resitjoa?
MR GIBIAN: 1022 to 1024.
HIS HONOUR: What's the date of that?

MR GIBIAN: 21 November 2014. | notice I've exasel my estimate slightly. In
relation to the superannuation issue — that fldwiseire’s a finding of the court that
Dr Moffet was working as an employee. There isa@aber consideration that arises
there in the alternative, as your Honour is awaréyat section 12(3) extends the
application of the guarantee legislation to conttradholly or principally for the
labour of a person. So there’s additional consiti@n in that respect. For the
reasons I've given, the services agreement reqtheedpplicant to perform work,
undertaking dentistry work and practice managenaamt,in that respect, the
services agreement was either wholly, or at ledstipally, for the purposes of his
labour.

He wasn’t providing additional equipment or assetthe like. The remuneration
was paid, as we've discussed, in relation to theda he provided, that is, by
reference to the fees derived from the work thatdet personally performed, and for
the reasons that I've given, it required persoealise on his part. The application
of that provision was dealt with, as your Honouryrkaow, in the matter involving
On Call Interpreters, which is in tab 13 of the then If | can just point your Honour
to that consideration, which really commences fparagraph 303 on page 145, if
your Honour has the same version.

HIS HONOUR: Yes. Now, all of these claims foligéfalil if you are found to be
an independent contractor, don’t they?

MR GIBIAN: Except that the superannuation ledisla extends further, in that it
extends to a person engaged under a contract warolyincipally for the labour of
that person, irrespective of whether they're anlegge or not.

HIS HONOUR: And, conversely, if you succeed onMuffet being an employee,
then there’s pretty much agreement between theepars to what the sums of
money are, or that can be left to be worked outharically.

MR GIBIAN: | don’t know that there is agreememtpaesent, but | did apprehend
that your Honour had in mind leaving the partiestwk it out, which | think is a
sensible course.

HIS HONOUR: Well, it has to be worked out, be@tl®ere’s no evidence before
me as to enable me to work it out.
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MR GIBIAN: Well, we've included - - -
HIS HONOUR: In which case, the claims would fail.

MR GIBIAN: Well, we've included calculations, astbject to the correction |
made with respect to - - -

HIS HONOUR: Have you? Sorry, where are thoseutations?
MR GIBIAN: They're in the written submissionsgtimitial written submissions.
HIS HONOUR: Yes. But does it require evidence?

MR GIBIAN: Well, they're based upon the evidengeaelation to the earnings that
is in DRML1.

HIS HONOUR: So | can work it out for myself?

MR GIBIAN: You could. As | say, | apprehend thatur Honour would — and |
think it would be sensible for your Honour to —ejivthat, in that event, there would
be a question of penalties in any event as wellvttoalld need to be dealt with, that
the parties would be directed to confer in relatmthe amounts. My learned
friend’s submissions do raise an issue in relamoannual leave, as to whether the
correct base rate of pay is used. It's not elaledran their submissions as to what
that issue is, so | don’t know what it is. Butdwd have thought that they were
straightforward. They are calculations that camiaele and ought be able to be
agreed.

HIS HONOUR: Sorry; I've been focussing on ottiengs. Are there existing
submissions as to penalty?

MR GIBIAN: No, and | think the authorities would -
HIS HONOUR: Why not?
MR GIBIAN: I'm sorry?

HIS HONOUR: Why not? There wasn't a separateingardered for penalties.
You only get one crack at it.

MR GIBIAN: Your Honour, some of the authorities suggest that it's a matter for
the respondent, perhaps, more than us, but - - -

HIS HONOUR: By cutting back on the length of tieustrial cases take, the
good old days in which you had separate hearingsaranishing - - -
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MR GIBIAN: As | say, my understanding is the resgent does have an
opportunity to be heard if it wishes in relationp@enalty, knowing what the findings
are, unless it waives that right, which sometimesspondent will, but - - -

HIS HONOUR: Well, the use of the term “right”asiestionable, but anyhow, if
you want to file a short submission as to whataéealty would be - - -

MR GIBIAN: I'm content to do that.

HIS HONOUR: - - - then you better do so, becaymemay not get a second
chance. Yes, Mr Gibian. Anything else?

MR GIBIAN: | was just referring your attention what was said in On Call
Interpreters on that issue.

HIS HONOUR: Yes, at 303.

MR GIBIAN: 303, and it really proceeds on to andwyaragraph 306, where his
Honour suggests that the question might be ansveer¢a whether that work could
have been done by persons engaged as an employlee base of paragraph 306.

HIS HONOUR: I'm just making a note. Thank yofinything else?
MR GIBIAN: Unless there’s anything further, yadonour.

HIS HONOUR: Thank you, Mr Gibian. Mr Darams.

MR DARAMS: Yes. May it please your Honour - - -

HIS HONOUR: | should warn you that | may be intg@ted at about 11, but that
will only be for about 10 minutes.

MR DARAMS: Thank you for giving me that forewangi, your Honour. Your
Honour, the five matters that | wanted to deal wathbroad submissions — the first is
that we will be submitting that the evidence demi@tss that the respondent did not
reserve for itself the right to and did not othessvexercise any control over the work
that the applicant had agreed to do for the respaingnder the services agreement,
and that is but one of, but the important matteh@characterisation process.

The second matter, your Honour, that | will deahws in support of a submission
that the evidence demonstrates that, during thieegnof the period of the
applicant’'s engagement by the respondent, he wagrg@on a business of his own,
and | will come to the evidence that demonstratessay, or supports that
submission. The third broad proposition we wargubyour Honour is that, in the
circumstances of the case, the evidence demorssthatethe applicant himself was
not mistaken about the characterisation of hidicglahip with the respondent, or
demonstrate or outline the evidence that goesatopifoposition.
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The fourth matter — and, ultimately, it's a conausry-type matter, but this is in
relation to the agreement that the parties or thelsvthe parties used in the service
agreement to describe the relationship, and theogsibon we will demonstrate by
way of the AMP v Chaplin case is that if, after tieg all of evidence and your
Honour sits back and contemplates the matter, Momour was of the view that the
proper characterisation was one way or the otherasrambiguous, then that's
precisely the circumstances in which the courtregard to what the parties
themselves have recorded as the nature of thaitaeship. In this circumstance,
under the service agreement, they recorded thatstnot to be an employment
relationship. But in respect of that last subneissour submission ultimately is that
your Honour won't be called to do that becaus@unsubmission, the evidence
clearly demonstrates that the relationship wasobmedependent contracting — or,
sorry, not employment.

And the fifth matter is just to deal with some issun relation to the resignation and
the reasons for that resignation and why we sathdrcircumstances, the applicant
would not be entitled to long service leave. Sarle now go directly to the issue of
control, if | can describe it that way. The fipgbposition, your Honour. The
consideration of the terms of the services agreémenfundamental consideration
in the characterisation process generally, butialsonsidering this proposition of
control. When one considers the service agreentsnbbvious that there are no
clauses in there or anywhere else that regulate thilegs as the number of days
each week, month or year that the applicant hadl veas required to work.

There’s no clauses in there that dictate the dajtseowveek that he was required to
work, the hours that he was required to work ors¢hdays, when he had to start,
when he had to finish, when he could finish, whengractice had to be open, when
it had to close, what had to be charged to pati¢éimstype of patients he could see
and could not see, the type of services he cowdige and could not provide, and
the like. There’s a complete absence from theieeagreement of any of those
matters. That's the service agreement. Now, ltwatake your Honour now to the
evidence of Dr Moffet in this respect. Does youmidur have the transcript of the
first day?

HIS HONOUR: Yes.

MR DARAMS: Or does your Honour just require tieéerences?

HIS HONOUR: Right.

MR DARAMS: Yes. So your Honour will recall thetame to the issue of what |
broadly state control after the luncheon adjournnoerthe first day. That cross-
examination starts at page 53 of the transcrigt,c@uld | draw your first attention to

line 20. The evidence here:

There was nothing in the service agreement — agaifevidently — that | can
remember saying which days the practice needed tpbn.
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Then line 24:
At no stage were you given any direction by De@taiporation that you had
to keep the practice open on particular days betwemurs or something like
that?---No.

Then line 28:
It's also the case that you decided the days upuntwyou would work;
correct?---1 continued working the same days thiaad before | sold to Dental
Corporation.

Your Honour makes the observation around line B3en line 35:

You determined upon the days upon which you wool during the
engagement with Dental Corporation?---Yes.

You determined or expected — those days that yadeteyou wanted to work,
you determined when you would start on those day&ss.

Then there was the question at line 41. | willgpager that. Then line 44, the
guestion - - -

HIS HONOUR: s that just a convenient place &t gtop for a few minutes, Mr
Darams?

MR DARAMS: Yes, itis; of course.
HIS HONOUR: Sorry to inconvenience the parties -
MR DARAMS: No, not at all.

HIS HONOUR: - - - but another matter has comeamal | should be 10 or 15
minutes at the outside.

MR DARAMS: May it please.

HIS HONOUR: Thank you. Can you adjourn the copigase.

ADJOURNED [10.52 am]
RESUMED [11.15 am]
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HIS HONOUR: Yes. Sorry, Mr Darams. | apologisghe parties for that
inconvenience.

MR DARAMS: Not at all, your Honour. | believenlas at the bottom of page 53 of
the transcript of the first day, line 45, talk abthe breaks.

HIS HONOUR: Yes.

MR DARAMS: Then could I just draw your Honour'#ention to the top of page
54 of the transcript, line 4, and this is wherettoduced, your Honour, the evidence
that, during 2011, Dr Moffet had 15 weeks vacatammg after that part, there was
some other questions trying to identify all of ffaad | will come back to it in a
moment, but - - -

HIS HONOUR: Just pausing there.
MR DARAMS: Sorry, yes.

HIS HONOUR: The question which | raised middagtgeday and which was not
addressed by Mr Gibian was the extent to whichifigsl have to be made founded
upon credibility. Particularly in a case of a msdional person, the moment a court
finds, adversely, that a person’s integrity is ¢oclalled in question, alarm bells start
ringing. Now, I'm not saying that that is the cémee, but Mr Gibian presented his
case as basically founded upon what were the &stéblished by the terms of the
contract and what, in fact, happened in terms r@fctions and the like.

MR DARAMS: Yes.

HIS HONOUR: So none of the findings he wants maeleended upon any
assessment as to credit.

MR DARAMS: Yes.

HIS HONOUR: Do you make a submission in respeetrty finding that has to be
made that questions of credit are raised? | dpisakie context, that this was the
particular exchange which caused me to call forcttraplete document in the
exhibit.

MR DARAMS: Yes.

HIS HONOUR: Because it struck me, put collogyiadls a bit cute to say that he
couldn’t recall taking a 15.5-week holiday, in cinastances where he was promoting
that loud and clear to everyone else. So do ydkerassubmission founded upon
credit at any point in time?

MR DARAMS: | will ultimately be it submitting tHayour Honour won’t accept the
evidence of the applicant as to the real reasottseareasons why he resigned, but
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your Honour can come to that finding without havingyo to credit issues, by
simply saying that, on the basis of his own evideryou're not satisfied that he has
discharged his burden that he was compelled tgndsecause of any illness or any
injury or any bullying. But we do and squarely iidrage the reasons, because we
say that it wasn’t because he was bullied or bechashad any particular illness.

HIS HONOUR: Well, that means I've got to rejediav he says — on your case.
MR DARAMS: Correct — on our case, yes.
HIS HONOUR: In which case, questions of creditiability, integrity are raised.
MR DARAMS: That's correct.
HIS HONOUR: Well, to the extent that you makestasubmissions, it's a live
issue, and Mr Gibian, I'm not going to cut out fronaking a further submission if
he wants to.
MR DARAMS: Well, there are a couple of other @ages | did want to draw to
your Honour’s attention, and | will do it at thepmppriate time, and | will highlight
that as to why we say that we want you to rejeetetvidence because of issues of
credit. That's at other parts of the transcriptwaild ask your Honour to rely upon.
HIS HONOUR: Thank you. Now, you were at page 547?
MR DARAMS: Page 54. | just wanted to introduceve-talked about the 15
weeks, and then if | could ask you to go to pagatdthe 28. This is just to
complete the temporal aspect of it, and that s 88.
Yes, so let’s go back to the shorter documentiitstsdocument | showed you,
the 15 weeks vacation you took in 2011. You ddaden you wanted to take

that vacation; correct?---1 decided when | wasatusfrom the practice, yes.

So my assessment was much broader than just thetl peut the follow-up
guestion:

And | want to suggest to you that you didn't séekdonsent or authorisation
of Dental Corp before deciding to go on or takihgtt—

| want to suggest | say “those absences from thetipe” —
?---No. That wasn’t required for my engagemenhwiem.
HIS HONOUR: So the 15 weeks wasn’t taken durlrg-t yes, it was.

MR DARAMS: It was certainly in the middle of tlemgagement; it was right slap
bang in the middle of it. What I’'m going to suggesyour Honour is that that
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evidence supports that, in respect of any absdnmsthe work, from the practice,
they were really a matter for Dr Moffet to determimmself, and he was given no
direction or authorisation. There’s certainly vidence that he did do any of these
things, and he could have given the evidence aidd ‘8&ell, when | took this leave
in this period of time, | went to Dental Corporatiand said to them, ‘Look, I'm
taking this period of time off. What do you thinkZan | have it?”” No evidence at
all to that effect.

The working and the days of work, whether he deitrgeththat work, is a matter that
has also come up in Mr Gibian’s submissions, sol catnthis part of the
submissions, ask you go to the exhibit at page-22drry, DRM1.

HIS HONOUR: Page 21?
MR DARAMS: Page 221.
HIS HONOUR: Yes.

MR DARAMS: So this is the correspondence in ielato the negotiations at the
end of 2012, so after the expiry of the first tavnihe initial term of the services
agreement, and Mr Bonham's evidence, you see ttunddine, he says:

My very quick analysis is attached using your bgseadsheet. See lines 22
and 23.

HIS HONOUR: Do we have that spreadsheet?

MR DARAMS: We don't, your Honour, but | want toadv your attention to the
next page, 222. It wasn't in evidence, and | ateepdidn’t call for it. | don’t think
it was produced, but your Honour can see Dr Mdifetitial email or the email that
preceded Mr Bonham'’s, and then he says here:

Last year, in year 5, | worked 150 days.

What we're talking about there, 2011, if you wotkaur days per week, that’s the
37.5 weeks, if my calculations are correct.

HIS HONOUR: Yes.

MR DARAMS: So, the year before, year 4, he hasked an additional 15 days, so
we’re talking about 40.5 weeks or 41.5 weeks at ftays a week, and then one sees
Dr Moffet say, “Well, here’s the attachment” — gorthen we have to go back to
page 221, and this is where the parties effectigtlyck the agreement, seems to be
the evidence, on the amount of billings that Dr fdbfvas to achieve in respect of
the engagement going forward, and this is wher&#®®,000 comes from, your
Honour, but just noting that there, that this issietent with Dr Moffet’s evidence,
that he only wanted to work three days a week,an&dcan see that if we're talking
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about 40 weeks at three days, that's 120 daystbegrear, and Mr Bonham is
saying, “Well, that’s consistent with your last fda five years.” 120 days based at
$8000 a day gives you 960,000, “and I'm good tovigh a minimum of 900,000".

What this email doesn’t establish, though, was tin&he extent — well, there wasn’t
agreement reached in relation to the amount ttéitdnae billed. There was no
direction or requirement from Dental Corporatioattthose three days had to be
worked on particular days of the week, they haldetevorked over a particular
number of weeks. It might turn out about 40 weeRst this could have been
discharged, if one does the — if Dr Moffet had dedito work five days a week for
the first part of the year, he could have dischautips obligation, on these figures,
by working 24 weeks of the year, and had the —tseratix months off vacationing.
It was left up to the discretion of Dr Moffet ashtow he would do that, and that
continued for the rest of the engagement.

And then — sorry, your Honour, to jump back —gfol back to the transcript at page
57, and then at lines — line 12. Again, | notefblethe services agreement didn’t
dictate this, but this is Dr Moffet’s evidence drist

Just in relation to the services or work to patgentthis is my question, focus
on that — Dental Corporation, at no stage duringiyengagement with him,
did they say, “You can only do this type of worky@u can only do that type of
work” in relation to patients, did they?

Here’s his answer:
That would be beyond the scope — their scope asmowas of ownership.

What we ask your Honour to take from that is thaatDr Moffet is saying is that
they couldn’t — that is Dental Corporation — “cauitdtell me to do any of these
things. It was really a matter for me to dictdtese matters.” Again, absent in the
services agreement, and as a matter of fact uodersty Dr Moffet. Lastly, no
evidence of any of this happening. And then downbottom of the page, on page
57 line 44, | put this question to him:

Now, in relation to the amount that you chargedlecided to charge a patient,
you were the person who could dictate that amarortect, for the services
you provided?---Yes.

Over the page, top of page 58:
At no stage during your engagement did Dental Cation say, “Here’s a list
of fees that you have to charge when you do thik'weorrect?---No, they

never did.

All consistent with the propositions we were pugtinrSo perhaps that's trite or
obvious, but that's the evidence of Dr Moffet. Waeve the absence of any of these
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types of provisions or ability in the services agnent. There’s no evidence of any
other things, like manuals, or policies, or proaeguor other forms of directory-type
documentation that employers commonly issue to eyegs and require employees
to comply with or adhere to in the nature of theark. And one’s then ultimately
left with a sort of rhetorical question: well,wdhat extent did or was there any
ability to control any of the work, in a broad senthat Dr Moffet was engaged to —
to undertake or provide.

Just on that, we — we accept the question is rietriéned, when we’'re talking about
professionals, whether we had the right to direet he might do a filling, or how he
might, you know, perform a crown, or place brades,that's not what we’re saying
is the relevant consideration here. What we s#lyeiselevant consideration from
the cases is these incidental matters. If we weremployer, then we would reserve
the right to ourself to determine and dictate thatber — those other matters, and
those other matters being the ones I've taken iaumour through, the hours of
work, when they were worked, what sort of servitad to be provided, when they
had to be provided, what couldn’t be providedhihk — so, in that sense, we say to
the extent that this is a factor, the broader sefsentrol, the circumstances and the
evidence points against a finding that the proparacterisation is an employment
relationship.

HIS HONOUR: It could equally be said that, witlpfessional person, they're
employed as an employee, but do you trust thefiepstonalism as to how they
undertake their work or how they discharge theirkwd.ike, no one tells me how to
write a judgment, what evidence to take into actowhat reasons to provide, but
I'm still an employee.

MR DARAMS: Yes.

HIS HONOUR: | think. | don’t know what my statiss but it's not an independent
contractor, | know that much.

MR DARAMS: Yes.

HIS HONOUR: All I'm saying is that — and | dorihink you disagree — that there’s
— you’re not putting a proposition which says yoal to the control at which Dental
Corporation can exercise as to the manner in winéctischarges his professional
obligations as a dentist. You're not putting that.

MR DARAMS: We’'re not putting that.
HIS HONOUR: When you say you look to the questibrontrol, you look to the
control which Dental Corporation contractually hadd/or in fact exercised over

incidental matters, such as hours of work, holidays

MR DARAMS: Correct.
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HIS HONOUR: - - - and the like. And | can undarsl how that supports your
proposition. All I'm putting, rhetorically, is wita highly paid, highly professional
person, you just leave it to them, even though’teegn employee, as to how they
earn their money, when they earn their money.y@lll're interested in is — as the
employer is, “| want my money.”

MR DARAMS: | think your Honour is correct to makeat observation. | think the
test, or the salient issue, though, comes dowhedaight or the ability, if we wanted
to do something in that respect. So you mightd-aften employers, particularly
with senior employees, will give them a large degvédiscretion on those matters.
But the point is if for some particular reason ¢émeployer wanted to impose
something, an employer can do that, even with @semployee, with an amount of
discretion.

HIS HONOUR: So the test of control looks to eithentractual power, or practical
power, and does not look to whether the power fadh- - -

MR DARAMS: No.
HIS HONOUR: Any power was exercised? That'sgjbmp.

MR DARAMS: No. I'm just going to say when onel@king at the totality of the
circumstances. So first — first and fundamentaily,do say one has to consider the
contractual position.

HIS HONOUR: Yes.

MR DARAMS: But then one looks, when they’re loogiat the totality — and |

think this is what the cases say — when you'reiluplat the totality of the
relationship, you can then look to see whethectnality something was exercised,
and whether that was exercised — whether condigiaraccordance with the
contractual terms, or more likely in this type otamstance, inconsistent with the
contractual terms. So that — | think this comeskhia this proposition: that if the
parties had said this is what — in a contract hatlem this, but in actuality, over the
period of the relationship, they acted inconsisterdompletely — we say inconsistent
with what the contractual document said, then thetc - -

HIS HONOUR: Yes, that’s - - -

MR DARAMS: - - - wouldn't be prevented from congitio a particular finding. |
think that's the way | put that submission, youmidar.

HIS HONOUR: Right. Thank you.

MR DARAMS: Yes. So just on this last point, i€buld ask your Honour to go to
Zuijs at page 557 — 571. Tab 14.
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HIS HONOUR: Tab 14.
MR DARAMS: Yes. So page 571.
HIS HONOUR: Yes.

MR DARAMS: And Mr Gibian did take you to this mage. It's the second
paragraph, about point 5, almost point 6:

The duties to be performed may depend so mucheospttial skill or
knowledge, or they may be so clearly identified.

HIS HONOUR: Yes.
MR DARAMS: And then their Honours said that:

Little room for direction or command in detail meyist.
Again, in the context of a professional:

But that’s not the point. What matters is lawfutleority to command so far as
there is scope for it. There must always be sauomrfor it, if only in
incidental or collateral matters. But even if MhiRip Worth could not
intervene the actual technique, no reason appeénsthhe appellant should not
be subject to his directions in all other respects.

So it's in the context of the “all other respect3here was no ability or authority to
do any of those things. So that's what | was poegbut that’'s the context of it.

HIS HONOUR: All right. Thank you.

MR DARAMS: Now, the next matter, your Honour{lie proposition that
throughout the period of the engagement, our suiamiss that Dr Moffet was still —
and | say “still” deliberately, but it doesn’t netmbe “still”. It is the proposition he
was running a business or enterprise of his owapeddently of Dental Corporation.
There are a number of aspects or evidentiary asfiegt go up to or contribute to
that finding, your Honour.

Could I first deal with the nature of the overalgagement and the remuneration, if |
can say that broadly, structure. So, your Honihere were two parts to the
remuneration structure that Dr Moffet and the reslemt had agreed under the
services agreement. The first is related diretctithe services that Dr Moffet

himself performed on patients. We accept thatatStlthe dental draw.

Now, your Honour, your Honour asked a questiorelation to the — | wanted to go
— take your Honour to one of the tax invoices, bseayour Honour asked a question
about — your Honour asked Mr Gibian — or made asenfation that all of the

.NSD2285/2017 28.9.18 P-186
©Commonwealth of Australia MR DARAMS
Bupa HI



10

15

20

25

30

35

40

45

expenses were — that were incurred in running thetige were reimbursed — and |
will come and deal with that in a little bit moretdil in a moment — but if | could
ask your Honour to go to page 314 of the exhibit.

HIS HONOUR: Which exhibit?

MR DARAMS: The — sorry, | apologise again. ThRM-1. Your Honour, | asked
Dr Moffet about the entries on this tax invoiceowy the total collections for April,
the figure there, that was the amount — his evideves that was the amount
collected from patients that he did work from.

HIS HONOUR: Yes.

MR DARAMS: But it's the lab fees which is the impant part in this context,
because they represented costs that were incury@oviding those services. So
even in respect of the work that was done by Drfstpfi component of costs was
taken out of that before he was paid an amountasfeayp. That is, he paid a
proportion — a share of the costs that were indumdéhat work there. And these
were costs — seemed to be costs outside the broasksrthat I'm going to come to

in a moment in determining the overall profit oé thractice. So —so even if, in a
minor respect, there are still costs that are cgroirt of the service fees that Dr
Moffet was earning from doing the particular workrd that, in our submission, is a
factor. It's not significant on its own, but itse factor in determining - - -

HIS HONOUR: So I think I'm being a bit slow.

MR DARAMS: No.

HIS HONOUR: He receives moneys from Dental Coagon.
MR DARAMS: Yes.

HIS HONOUR: The moneys he receives have takethefh expenses incurred in
rendering those fees.

MR DARAMS: Yes.

HIS HONOUR: Now, where I’'m being a bit slow is ytloes that show that he’s
still running his own business?

MR DARAMS: Yes, because then — your Honour h&eds direct question before
about the — the expenses incurred in the — or shiowre tax returns.

HIS HONOUR: Yes, that's a different question.

MR DARAMS: ltis a different question, because-iif the revenue — this part of
the remuneration structure is indicative — sojristance, if an employee was
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working an hourly rate, etcetera, or providing s@aerices, one wouldn’t expect the
employee’s remuneration to then have expenses thtlfrom it before they were
paid.

HIS HONOUR: | see.

MR DARAMS: That'’s the proposition I'm putting §mu, which is exactly what's
happening here when one is — if one focused merelpis as being the — the
amount of pay, if you use the terminology for arptayiee, he’s actually having
expenses taken out of that. It's paying a shatbage expenses. So that's unlike an
employment remuneration structure. But the se@spect, your Honour, and
perhaps most importantly that | wanted to highligias the operation of this annual
cash flow amount, because - - -

HIS HONOUR: So where —juston 314 - - -

MR DARAMS: Yes.

HIS HONOUR: - - - where does the figure of 43 pent come from?

MR DARAMS: Sorry?

HIS HONOUR: Where does the figure of 43 per camhe from?

MR DARAMS: It comes from the services agreement.

HIS HONOUR: All right. Which clause?

MR DARAMS: Schedule 2.

HIS HONOUR: Thank you. | can look that up forseif. | just wondered where it
came from. Now, you were taking me to annual dksi

MR DARAMS: Yes. It's the annual cash flow statamh So if | can go to the
services agreement. So, your Honour, page 17shibie DRM-1. So — so if |
could draw these to your Honour’s attention - - -

HIS HONOUR: Page what?

MR DARAMS: Page 1. The agreement starts at 1-75 -

HIS HONOUR: Yes.

MR DARAMS: - - - of exhibit DRM-1.

HIS HONOUR: Yes.
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MR DARAMS: But page 179. | draw your Honour'seaition to the definition of
“annual cash flow”.

HIS HONOUR: Yes.

MR DARAMS: And, your Honour, this — in effect,ishdefinition — it's effectively
giving a figure for the profit of the practice fire relevant year. And your Honour
will note all of the things that are included imththey’re not limited only to fees
related to the work that the applicant was doimghe services he was performing,
but it was all other employees engaged in the jwectAnd then your Honour will
also see things like wages and salary, the am@adsto them, in terms of the
annual dental draw and the like. All of those m¥stthave been — are coming out of
the — or included in determining what the figure is

And then the next paragraph | ask your Honour téoge page 187. And, your
Honour, this is what has been called the — soighgart of the remuneration, you
have a potential to earn a bonus. Not unusuabuldvproffer to add, in relation to
senior employees. One can expect that. But tpertant thing which sets this
apart, in my experience, and in my submission fasnemployee-type relationship,
is the risk or the obligation to pay back an amafnhoney if the annual cash flow
doesn’t achieve a particular level or value inia any particular year. So not only
do you have the potential to earn upside, you llaeisk of the downside.

And the evidence in this case is that, in fact{'shahat stung Dr Moffet in one year,
and the only way one can understand his evidenoetabis is that this is the
shortfall he’s referring to in one particular yeahich he claimed as a deduction in
his tax returns for the relevant year. But | widime to that in a moment. But this is
the proposition that sets it apart from the emplegtrtype relationship. So you
might have done all the work, but then becauselef's-say arguably — we don’t —
we don’t accept it's things outside his controlt because of other matters, you're
look — you're liable to repay amounts of money.dAhe court can’t ignore that part
of the remuneration structure in assessing ovetadither this is an employment
relationship.

HIS HONOUR: Just bear with me for a second. khau.

MR DARAMS: Now, your Honour, | want to next demith this context of this
business being — continuing to be operated by Diféflo And deal with the
guestions about the expenses that were recordad tax returns in the relevant
year.

HIS HONOUR: So is this your third proposition?

MR DARAMS: It's — no, it's built up in the secormoposition. As | said, there’s a
number of - - -

HIS HONOUR: And the aspect is?
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MR DARAMS: The manner in which expenses were td&#h in his tax returns, in
our submission, is a factor which supports or destrates that Dr Moffet was
operating a business or enterprise outside DemtgddZation during the relevant
engagement. Now, your Honour, if | could ask yogo to, again, the transcript on
—can | ask you to go to the transcript of yestgmtgpage — page 93, your Honour.
And this is — I'm going to address a question yskea yesterday, which hasn't, |
don’t believe, been directly addressed, but theevidence of all this. Your
Honour’s question at line 33 — or 32 — where yoanblur says:

A similar issue comes up on page 120. On bothp#gee’s less deductions.
Now, the evidence, with respect, was all over thegoas to whether these
deductions were deductions incurred in respechefihcome derived from
Dental Corporation or were express expenses inclimaespect of the
conduct of a business of a dental surgeon, sepémate Dental Corporation.
And there was, at least in my mind, uncertaintyoashether or not these
deductions were deductions for which reimburserhadtbeen sought, and, if
not, why not. But that may be an overstatement

So that — your Honour asked that question. Cotheéh ask you to go back to
transcript on day one, and go to page 30 at lineAs3your Honour, | had a similar —
when | was looking at the tax returns and | wakilog at Dr Moffet’s evidence, |
had a similar question to your Honour. So at fiBel introduce this by reference to
paragraph 93 of his affidavit, his first affidavit.

HIS HONOUR: Yes.
MR DARAMS: And | said here:

So could | ask you this — perhaps | will do it thiay: if you go to paragraph
93 of the first affidavit?---Yes.

You say there, “| was reimbursed by the responétanéxpenses incurred by
me in connection with dentistry services.” Novg @bu understand when you
incurred those expenses that — referring to theau,were reimbursed those
expenses were there included or taken off thecigléected by the practice in
order to give the cash flow statement?

So that’s that definition | took your Honour to stiyy— a short time ago. And then
line 34:

Now, those amounts, referring to the evidenceeératinexure, or the exhibit,
sorry — DRM-1 — now, those amounts, do you acteitto the extent that you
submitted those expenses to be paid, they werbuesed by —
reimbursed/paid by Dental Corporation during yomgagement?---They were.

Then could | ask you to go to page 41 of the trapscJust to give your Honour
some context. | will draw — what I'm going to drgawur Honour’s attention to — at
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the top of page 41. Now, your Honour will see thige of questioning. And so the
first question | put at the top of the page is dlibe reimbursement that | asked him
about:

You've given some evidence — and | will come tmtimea little bit more detail
in @ moment?---Sure.

But you submitted expenses for costs you say weuered?---Correct.

Indeed, you were ..... ?---Indeed, | was, yes.

You're not saying those costs are reflected in hare you?---No.
Now, it's in — and then | said — | put that questio him:

No, because that would be double counting, or seimgtlong those lines,
wouldn'’t it?---It is.

HIS HONOUR: Now, in here is the tax returns.that correct?

MR DARAMS: Correct. So now what | need to dagyige you context of what I'm
talking about.

HIS HONOUR: All right.
MR DARAMS: So if you go back to page 40 of thartscript, at line 38.
HIS HONOUR: Yes.

MR DARAMS: And then the exact reference — so weéalking about the 2009

year. And that is on page 39 of the transcrigtisTs where it's picked up, because
these are the expenses. This is actually 12®rteghat your Honour had raised. So
page 120 of the tender bundle:

Could I ask you to go to 120.

So that’s when the question is directly put, arat’shthe context of it all. So the
applicant’s evidence — and there were similar goestput about latter years and the
expenses. The applicant’s evidence was the expéeseecorded in his tax returns
were not expenses for which he was reimbursed bydD€orporation. They were
expenses he incurred in earning that — that indiwehe identified in those
particular tax returns. So if we go to then, byywé&example — so if | can ask you to
go to exhibit — I think it's R5 of the tender buedl

HIS HONOUR: R5?

MR DARAMS: Yes. Tender bundle.
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HIS HONOUR: R5. | seem to be missing R5.
MR DARAMS: It's that — it should be Spirax-bound.
HIS HONOUR: That's right.

MR DARAMS: | think | used that. So — now, pag&l So we have here the two
sources of income identified, being the profesditees from the Marsden in
Victoria practice. In respect of this year, | viilkn up the transcript reference, but
the evidence was that in respect of this taxatear ythe one ended 3rd — 30 June
2009, Dr Moffet said he was not operating for Vi@ce- Marsden in Victoria
practice. So this is some sort of income thatdwade in. So to the extent that these
expenses were legitimately incurred, they must leeen incurred in earning that
revenue from Dental Corporation.

Now, one — one pauses — and this is ultimatelgwidence, that these were the
expenses he says he incurred. One pauses amagkiss this observation: these are
the type of expenses one might expect a sole tradeying on the business — or the
type of business that Dr — which we say Dr Moffetsvdoing during this period of
time. And the business that we say he was cargingdependently was the
business of providing the dentistry services, whittuded the actual dentistry work
on patients, but broader than that, to Dental Qaian. It's no more complex than
that. And he has identified and submitted to tH@©A“Well, here are all the
additional expenses | incurred in that operatiothat business.”

And | don’t say it's wise to do it, but | look atyntax return as a barrister, and these
are the types of things that no one would suggestas suggested to this date, that
I’'m not a sole trader providing my services. Ahddge are the types of expenses |
incur in that type of business. So if — if one-igand which we say the court must do
— give weight to what Dr Moffet is saying here,yte all consistent with an
operation of a substantial business or enterprb&h is a salient question to
determine in the characterisation of the relatigmsh

HIS HONOUR: So you say if you look at what he wiaghg under the service
agreement - - -

MR DARAMS: Yes.

HIS HONOUR: - - - he was generating fees in tine ®f 450-odd thousand dollars
for that year.

MR DARAMS: Yes.

HIS HONOUR: For the expenses incurred pursuatitabagreement — sorry, for —
for the purposes of that agreement, for generatiagincome - - -

MR DARAMS: Yes.
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HIS HONOUR: - - - he incurred expenses for wHiehwas reimbursed, which are
not referred to on page 120. So unless there’®stwuble-dipping, and you say to
find that somebody was deliberately double-dipmngnisrepresenting things to the
Commissioner of Taxation, there’s no evidence fapsut that sort of subterfuge
going on. You say the only other explanation k& kegitimacy of those deductions,
or some of them, is that he was doing somethingrdtian rendering services under
the services agreement, namely, providing his ousiness.

MR DARAMS: Which included — this is the pointrciuded the services he had
contracted to provide to Dental Corporation. Sm- - -

HIS HONOUR: | don't like it.

MR DARAMS: The —the expenses — so | will comekbane. The expenses that
were — the expenses that were incurred in condythia practice under the services
agreement, those expenses were taken into aceodatérmining the annual cash
flow amount. They weren't — other than the latsfeghich | took your Honour to,
they weren't taken off or deducted from this padie figure for this particular year.
They weren’t taken off that. That was the natdrthe arrangement. So the amount
represented there was — when | say “there”, thh€dDental Corporation amount —
they were for the — in effect, the dental draw.aflwas his evidence.

HIS HONOUR: Well, these deductions, these expgra® expenses which are not
to be reimbursed under the services agreement.

MR DARAMS: No.
HIS HONOUR: They’re something else.
MR DARAMS: Correct.

HIS HONOUR: And unless there’s a fraud on theeraie, and you don’t say that,
they’re expenses incurred for something else, ngrpebmoting your own business.

MR DARAMS: That's our submission. And that’s tivay the court ought view
this evidence, and generating this income — th&nass income.

HIS HONOUR: But he had sold his practice.
MR DARAMS: Sorry?

HIS HONOUR: He had sold his practice.
MR DARAMS: He had sold - - -

HIS HONOUR: And he was getting payments.
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MR DARAMS: He had sold the practice to a poifihe — what he had sold was the
practice to a point, but he didn’'t — and it wagtaithat point in time. It didn’t
prevent him from generating further goodwill or geating profits.

HIS HONOUR: Well, there wasn't any profit, otitban that which was — sorry,
there weren't any other fees, other than those whad been disclosed to Dental
Corporation.

MR DARAMS: That'’s correct. No, | accept that.

HIS HONOUR: So the only thing that he could berpoting was goodwiill.

MR DARAMS: In incurring these expenses.

HIS HONOUR: Incurring those — yes.

MR DARAMS: Yes.

HIS HONOUR: But he had sold goodwill.

MR DARAMS: Up to a pointin time. Can | take ytuthat — why | make that
submission.

HIS HONOUR: Yes. Right.

MR DARAMS: If we go to the acquisition agreement.
HIS HONOUR: Promoting his own business.

MR DARAMS: Yes.

HIS HONOUR: Expenses incurred. Separate fromseagreement. What
incurred in making money in developing goodwiill.

MR DARAMS: The only —so - - -

HIS HONOUR: But goodwill is sold.

MR DARAMS: Only sold.

HIS HONOUR: Now, you want to go to the acquisitegreement.
MR DARAMS: Yes. So it’s in exhibit DRM-1.

HIS HONOUR: Yes. Which clause?

MR DARAMS: Clause 20. It's on page 30.
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HIS HONOUR:

MR DARAMS:
would - - -

HIS HONOUR:

MR DARAMS:

Yes.

And we — we say that the intent of t@venants extracted here

That's 20.27?

20.2. One in particular, 20.2(b),relation to the — this is why |

say he developed goodwill going forward, and wagtioaing to do that in relation

to some of the other evidence, and | will comehtd in a moment — two points. One
is that there was a line drawn in the sand ini@lab which customers were
protected. They are those prior to the compledi@i@, so not new customers who
came after the particular date.

HIS HONOUR:

MR DARAMS:

Yes.

The second point of that, your Honoigrthat when one considers

the vendor IP - - -

HIS HONOUR:

MR DARAMS:

HIS HONOUR:

MR DARAMS:

HIS HONOUR:

MR DARAMS:

HIS HONOUR:

MR DARAMS:

HIS HONOUR:

MR DARAMS:

HIS HONOUR:

MR DARAMS:

HIS HONOUR:

MR DARAMS:

| want to make.

“Who was at the time” — one mome(it). Sorry. Next.
Then vendor IP, page 7 - - -

Sorry. Where are you looking at?

Still in the same agreement, but pa@ge the exhibit.
All right.

So vendor IP is one of the assets twte sold.

Yes.

“Vendor IP” is then defined on page d2the exhibit.
Yes. What am | looking at on page 7?

Sorry, the definition of “assets”.

Yes.

Being one of the assets that were sold

Yes. Being goodwill.

Goodwill was one of them, but thenaigendor IP is another point
So vendor IP was one of the askatavere sold.
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HIS HONOUR: Vendor IP, yes.

MR DARAMS: The definition of that is on page 130 subparagraph (a), “The
business names used by the vendor in the praeicaisin schedule 6 and all
associated goodwill”, and then if one goes to sualeefl, and that's at page 47.

HIS HONOUR: Yes.

MR DARAMS: The name that was sold was Active ¢ftarramatta and
Parramatta Dental Clinic. We didn't see that.

HIS HONOUR: Yes.

MR DARAMS: We say this is indicative or demonstra of Dr Moffet continuing
to promote his own personal name. One exampfenis go to the tender bundle,
R5.

HIS HONOUR: So evidence of Dr Moffet promoting loiwn - - -

MR DARAMS: Name and his own personal goodwill.

HIS HONOUR: - - - personal name and goodwill.sYe

MR DARAMS: If we go to page 343 of exhibit R5 443 | apologise.

HIS HONOUR: Yes.

MR DARAMS: So your Honour has here the sign-afftbe email. We have
“David Moffet's Active Dental”, so it's a differeriroposition. So this is at the start
or around the start of the first couple of yeaB)® and then “Dr David Moffet’s
Active Dental” is still being used in 2014.

HIS HONOUR: So 344. What's the next page? G8&4th, you say?

MR DARAMS: 345, and at the bottom of that pagey gee the email from “Jane,
Active Dental”. That'’s his wife.

HIS HONOUR: Yes.

MR DARAMS: Then over to page 346, at the bottdithe page, you then see
“Regards, Jane,” and then you need to go over 7o 3@jain, the sign-off continuing
to be used and this is in 2014. Then exhibit R4ryHonour will see that the
evidence was that this was from the True Local webs

HIS HONOUR: Yes.
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MR DARAMS: Your Honour could look through thekayt there is no reference at
all to anything like “Dental Corporation” or any tife like. What we do have, we
have “David Moffet Active Dental”, and your Honowill recall the questions —
sorry, that | took Dr Moffet to page 6 of that ebihi

HIS HONOUR: Page 6. Yes.
MR DARAMS: Sorry, first, can you go to page 5.
HIS HONOUR: Yes.

MR DARAMS: Around your Honour will see the enthere, the second entry on
the page, under Jane L, under the circle — Dr Maiteepted that was his wife.

HIS HONOUR: Yes.

MR DARAMS: *“Yes, | do work at Dr Moffet’s Activ®ental.” That's one of the
places at (b). Then page 6, again, identifyindBvid Moffet with Active Dental,
and then we have the Papaya Man’s complaint aridddiet’s response, signed off
by himself, which he gave evidence about at trapspage 85. At the top of line 1,
I've asked him some questions.

So can you see there your comment —
and that's his comment that I've just taken younbiar to —

“That’s what I've done"?---Yes. Okay. That's whatvhat’s that businesses
do, respond to negative comments, don’t they?

HIS HONOUR: Well, you seem to have two proposisio
MR DARAMS: Yes.

HIS HONOUR: And this is in support of your secqrdposition, that he was
pursuing a business interest of his own.

MR DARAMS: Yes.

HIS HONOUR: Part of that, you say, is if you loakthe exhibit we've just been
looking at in R5 and R4, you see him referringw David Moffet's Active Dental”
and not referring to the — well, not using or emypig the names the subject of the
definition, and not part of that which was soldidasecondly, you say, consistent
with the fact that Dr Moffet was deliberately, int®nally — I'm trying to avoid the
word “actively” — Dr Moffet was promoting his owrubiness, and that is the only
explanation for the deductions claimed at page 120.

MR DARAMS: Yes.
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HIS HONOUR: | would have thought that those pipons should have been put
directly to Dr Moffatt, if you're going to advande

MR DARAMS: Well, | believe | did. In terms of ¢hexpenses being incurred - - -
HIS HONOUR: Did you actually say to him — | dorécall you did — did you say
to him, “Look, if they’re not expenses for Dentadr@oration, they must be expenses
for something else. What | want to suggest toigdhat they were expenses
incurred by you in deliberately promoting goodwaitider the name Dr David
Moffet’s Active Dental.” You didn’t go that far.

MR DARAMS: | didn't put that direct question, nd;accept that.

HIS HONOUR: Well, let’'s see how close you did geputting it.

MR DARAMS: Sorry?

HIS HONOUR: How close did you get to putting it?

MR DARAMS: That all of those expenses - - -

HIS HONOUR: Were not Dental Corporation.

MR DARAMS: Sorry?

HIS HONOUR: Were not Dental Corporation.

MR DARAMS: Were not Dental Corporation, and tlvegre in respect of earning
that business income that's identified in his tatxums.

HIS HONOUR: The $5000.

MR DARAMS: Sorry?

HIS HONOUR: The $5000.

MR DARAMS: No, it differed each year.

HIS HONOUR: Yes, but for the one that we’re loukiat - - -
MR DARAMS: Sorry, that's that one year.

HIS HONOUR: He gave an explanation for that. dd&l that was some carryover
from what he was doing before.

MR DARAMS: What | was putting to him, which isgfsubmission we make, is
that those expenses were incurred in earning teméss income that is identified
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from the Dental Corporation aisle. | think | midtgve confused your Honour.
What we say is when one is considering this praposof whether or not Dr Moffet
was engaging in a business or enterprise, we sayéwas. A part of that
enterprise or the income-generating part of thatrtass or enterprise was the fees
that he was being paid by Dental Corporation. ndsmore complex than that.

So, again, | will use my example as a barristecabse Dr Moffet here is operating
as a sole trader. The fees | render to a partitaafirm or the like, | incur a whole
lot of other expenses in operating my practicerdeoto generate those particular
fees.

HIS HONOUR: Yes.

MR DARAMS: So, as a sole trader, they're the gypéexpenses that one would
consider would happen.

HIS HONOUR: Yes. Butyou're not promoting youfses anything other than a
barrister who's incurring fees.

MR DARAMS: Yes.

HIS HONOUR: Your proposition is that Mr Moffet wagromoting a separate
business activity — his own, separate and distroah Dental Corporation and what
he had to provide to them.

MR DARAMS: Yes. And part of that business — ptrhis business - - -

HIS HONOUR: You should have put that to him dilgc The rule is just a rule of
fairness. If you were going to make that submigsyou should have put it to him
directly, I think, and you should have been saymgim, with R4 and R5, “Look,
when you were using ‘Dr David Moffet’'s Active Detifgyou were deliberately
doing something separate from what you had soldetatal Corporation”, and you
didn't.

MR DARAMS: | didn’t put that question, no. Yohionour is right; | didn’t put
that question.

HIS HONOUR: There was some cross-examinatioryghpabout the use of those
names. | just can’t recall it.

MR DARAMS: Sorry, your Honour?

HIS HONOUR: There was some cross-examination atheuuse of the name “Dr
David Moffatt’'s Active Dental”.
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MR DARAMS: | don't recall it being any more ddtad than about the use of it
during the engagement and about those particutaurdents I've taken your Honour
fo.

HIS HONOUR: Well, I will think about it, but | mai say, in fairness to Mr Moffet,
if you're going to make that submission, | wouldr/édahought you would have to put
him to directly. But | will have to think aboutahfurther.

MR DARAMS: My submission is, your Honour, is ifie looks at what has been
presented in this period of time to the ATO, theety of expenses, how they're
identified, they're identified referable back tal@ental surgeon or business rent price,
our submission is that, when one is consideringtiMdresomeone is operating a
business or enterprise in the relevant sense — W “the relevant sense”, for this
consideration of determining the totality of thé&atenship - - -

HIS HONOUR: Yes.

MR DARAMS: - - - and, in this case, the courhis required to go any further than
considering: well, Dr Moffet has identified that tvas operating a business as a
dental surgeon. He had generated income from dwingdertaking that business.
For a period of time, the only amount of incomedspect of that business he was
operating was in respect of dental draw paid to bynbental Corporation. He has
claimed a large number of deductions or a numbeledtictions that he says were
referable in respect of the business income théitlean generated.

In our submission, that is a sufficient basis fa@ tourt to find that, independent of
Dental Corporation, Dr Moffet was, despite the sdlthe practice previously, still
continuing to operate or pursue a business or@er in the context of which
that's considered in the characterisation, theadtarisation of whether he’s an
employee or not. That's our submission we makel@tion to how the authorities
make that assessment. Because the other qudstinthén follows from that in the
way that they’ve been treating the deductionsnbat were those deductions for?

HIS HONOUR: Well, the totality of the relationghiyou say — and it may be a
guestion of simply how you characterise it, butttitally of the relationship is that,
at the same time as he was discharging his oligsto your client, he was actively
promoting his own business interests.

MR DARAMS: Yes — actively doing that, but alsoewating his own business, and
part of that business - - -

HIS HONOUR: Operating a business which didn’teyate any income.
MR DARAMS: Itdid. It's the income that Dentab€poration paid to him, the

dental draw. That's a part of his business. Ehatiat he has identified in his tax
returns. That's what he has claimed over and abeve
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HIS HONOUR: | will think about it. | don't likét, but you may be right.

MR DARAMS: That's the submission we make aboat tHt's not - - -

HIS HONOUR: Sometimes first impressions are wi@w- - -

MR DARAMS: Well, we want your Honour to understiathat’'s how we put the
proposition on the tax returns. Your Honour, theeo couple of matters that are
relevant to this, we say - - -

HIS HONOUR: So which of the five propositions are up to now?

MR DARAMS: Sorry, I'm still on the second proptisn, but | think I've dealt
with the third proposition in dealing with thesegperses.

HIS HONOUR: Yes.

MR DARAMS: These other two points are not sigrafit, but again, they are, in
the context, relevant.

HIS HONOUR: How much longer — there’s no consitran you, Mr Darams.
How much longer will you be?

MR DARAMS: | hope to only be perhaps 20 minu@s minutes.
HIS HONOUR: Okay. Mr Gibian, how long will yotebn reply, roughly?

MR GIBIAN: | don’t think extremely long for the ament. Your Honour did ask
me a couple of matters that | would need to foligw

HIS HONOUR: No, you can follow up. I'm just woewdng. It has been a long
morning. We kicked off at 9. Does everyone wast p short adjournment for 10
minutes to draw breath and then come back?

MR GIBIAN: I'm sorry, 10 minutes, your Honour?

HIS HONOUR: 10 minutes, yes, and then we can coaok and - - -

MR GIBIAN: I'm in the court’s hands.

HIS HONOUR: Even if it means that we will probglsit till 1.30 or something
like or that or 1 o’clock or thereabouts. Is that

MR GIBIAN: | have nothing to odd to that.

HIS HONOUR: | just sit here; you're the onesrdpthe work.
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MR DARAMS: If we took a short break, that would -
HIS HONOUR: Why don’t we adjourn till 12.30.
MR DARAMS: May it please.

HIS HONOUR: And then come back and then we vitilfa another half-hour,
three-quarters of an hour or thereabouts. Isititahvenient to the transcript? All
right. We will just adjourn until 12.30.

ADJOURNED [12.19 pm]

RESUMED [12.36 pm]

HIS HONOUR: Sorry. That was a bit longer thahdught.

MR DARAMS: So, your Honour, we say this: fronettaxation returns in the
evidence, we say that the inference arises ontigkeigce is that Dr Moffet, during
the engagement period, was operating a businesstenprise of a dental surgeon.
The income of that business or enterprise durieg#riod of engagement with the
respondent was largely derived from — and perhdpslyin number of years — fees
paid by the respondent. But that does not prediuel@roposition that Dr Moffet
was pursuing a business or enterprise independeuntigg that period of time, and
support of that, we say that he has identifiedmlmer of expenses that he has
incurred in generating - - -

HIS HONOUR: Sorry — that doesn’t preclude a psipon that Dr Moffet was
pursuing what?

MR DARAMS: That the moneys wholly or substangiatame from there doesn’t
preclude the proposition or a finding that he wasping a business or enterprise
independently of Dental Corporation, because welsatythe fees that he was
getting from Dental Corporation were part of thasihess or enterprise that he was
operating. That's what he was doing as a dentgkesy. He was providing his
services as a sole trader to Dental CorporatiammeSof those services, and a
majority of them, were obviously performing dentadrk, but he was also providing
other services to Dental Corporation.

HIS HONOUR: “As part of the fees paid by Dentalr@oration included” - - -

MR DARAMS: The actual dentistry work.

HIS HONOUR: - - - “dentistry work, which was paftthe separate enterprise”.
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MR DARAMS: He provided his services to the Der@akporation, and he was
paid for providing those services.

HIS HONOUR: Yes. And part of the fees - - -

MR DARAMS: The income Dental Corporation paid hivas part of his business
or enterprise. That's what he was pursuing.

HIS HONOUR: Included - - -

MR DARAMS: Which he was pursuing as a sole tradehis period of time during
the engagement.

HIS HONOUR: Sorry. | see. The penny has juspged.
MR DARAMS: Sorry, your Honour.
HIS HONOUR: Sorry, | can put that more precisehjhe penny has just dropped.

MR DARAMS: That's what we’re saying, that partla$ business in this period of
time was earning that money from Dental Corporatible has identified the
expenses he has incurred in that business or eisteip his tax returns, and the last
thing | wanted to say — and | will come to onela#ge expenses in a moment, but the
identification of David Moffet Active Dental, youdonour, that's a separate issue
that we say is just further support of the business

HIS HONOUR: Sorry, the penny has just droppetiank you. Sorry to take so
long.

MR DARAMS: No. It seemed to be clear in my helawk | suspect it wasn’t
coming out clearly, and | apologise for that.

HIS HONOUR: Nothing is clear in my head.

MR DARAMS: Could I ask you now, your Honour, to tp R5, the tender bundle,
and to go to page 255, and | promise | will moverom the tax returns in a
moment, but | just wanted to say one thing aboemth Again, it's further support
for the proposition that he’s pursuing his own ipeledent business at this time.
Obviously, there were business expenses — forriostd took to you the example of
depreciation and the like of the equipment, buehee see the claim for the Dental
Corp income adjustment.

Again, your Honour, this is related to the remutierastructure that | opened up
with, that not only did Dr Moffet, in conductingshbusiness, have the benefit of the
upside, some profit, but he also had the risk efdbwnside, and that’s what he has
recorded here as an expense of his business, &dénsg or a downside in this
particular year. Again, this just another factee, say, that is demonstrative of the
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fact that, during the engagement, he was pursusigvan independent business or
enterprise, and again, it's just but one factdat@ into account.

HIS HONOUR: And had it been the sole businessdothe Dental Corporation
business, it wouldn’t have been a deduction.

MR DARAMS: Sorry, your Honour?
HIS HONOUR: It would not have been a deduction.

MR DARAMS: If he was an employee, it would novedeen a deduction at all;
that's the point.

HIS HONOUR: Yes.

MR DARAMS: But because he has deducted it, hadetified it, “This is a
business | I've been running and I've incurredsslm that respect” — that’s how
he’s identifying it, and he wouldn’t have been abl&o that as an employee, in my
submission.

Now, on this last matter on this aspect of contigub run a business — it’s this
general proposition that — and could | ask to youaythe transcript of the first day at
page 38 and just draw you to line 37. What | waisgl here — not the first sentence
which is all garbled, and | apologise, but:

Just thinking back now and looking at this, th@infation presented on this
page of your tax return — and | will come to idénthe page in a moment — do
you recall, in the years preceding your engagemstiit Dental Corporation,
whether you completed tax returns, say, for exantipéeperiod for the year
ending 30 June 2017, where you carried out sinolainclude similar
information in your tax returns?---1 assume | woulave, yes.

The page we're talking about is identified on p8geof the transcript at line 37. |
won’t take your Honour to it now but | just hightig that’s these expenses and
deductions we're talking about. So the evidendbas, before the engagement, he
was recording, in relation to the income he wasikéieg from the Victorian
Marsden Street practice, is the evidence, he wigctag or organising his affairs in
the same manner. Related to that proposition, kaumour, is the evidence that he
gave at page 62 of the transcript, starting at |62ge

HIS HONOUR: Sorry, 62?
MR DARAMS: Yes, 62, line 1. Again, I'm askingrhiquestions here now about

how he has used his personal ABN and BAS, or pmep&AS, business activity
statements, and | asked him:
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Can you recall how many years before you were eedjagth the respondent
you were issuing tax invoices under that — usirag ABN —

being his personal ABN.
For as long as they were required.

And the next few questions are all directed to hgimg it. So he’s using initially tax
invoices under his ABN, and he was also prepariA& B the period before his
engagement with the respondent. You see thatenll8 on page 62.

So the submission | put, your Honour, is that ihisot a circumstance where, as a
consequence merely of his engagement by the respgrttiat the applicant went out
and obtained an ABN and started preparing BAS tmaftiit. What we say the
evidence demonstrates is that he was organisingulsiaess affairs before the
engagement, his taxation and business affairsg@sirABN, issuing tax invoices.

HIS HONOUR: Well, he’s obliged to do that.
MR DARAMS: Sorry?
HIS HONOUR: He was required to do that.

MR DARAMS: He was, but what I'm saying, your Hanpis there was no change
throughout the engagement. Your Honour asked stigmeon the first day to my
learned friend Mr Gibian, and I think it's at abqatige 9 - - -

HIS HONOUR: So what, that he continues after 206ing the same ABN?

MR DARAMS: Itis consistent with the fact that vas operating a business or
enterprise before, during and after the engagemBmt’s the submission. It's just
another matter that we say is part of the relegaotimstances, your Honour.

HIS HONOUR: | don't think that’s your best point.

MR DARAMS: No. It wouldn't be, and | wouldn't deribe it as my best jolt or my
best point. It's another factor. Your Honour lidehtified it on the first day, put the
guestion to Mr Gibian, that he sold his busineskrasthing changed. And Mr
Gibian said, “No, it's the reverse.” We say: tie evidence is nothing changed.
He sold his practice for an amount of money, butiooed operating his business or
enterprise that he had before selling the pracliceng the engagement and
continued operating a business or enterprise tifteengagement with the
respondent. That's the point that we make of tiagain, it's another factual
circumstance, your Honour, and it's relevant tg timoposition, and if | could ask
your Honour to go to Tattsbet v Morrow now. Tabid2he authorities, your
Honour.
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HIS HONOUR: Yes.

MR DARAMS: This is the Federal Court Report p&3e It's paragraph 70, so the
decision of Jessup J. We've referred to thesegpaphs in our - - -

HIS HONOUR: Yes, I've read this before.

MR DARAMS: So it's paragraph 70, and over the tdphe page — well, the last
part of paragraph 70, and | pick up the last sex@en that paragraph:

These observations are made, of course, in theegbof the present case,
where there’s no suggestion that the respondeia'ggypation in the GST
system —

we say the broader taxation regulation —
did not reflect his own conscious well-informecinttons.

We say those observations apply, and then whaid®ur observed in paragraph
71, nothing tokenistic about — here it's limitedyoto the GST, but we say, more
broadly, how the applicant has corresponded omisgd his affairs with the
Commissioner of Taxation during the relevant penbtime as well. Nothing
tokenistic about that, and all of these — as iciai@ here, that it would be unusual
that this would arise or these ways that Dr Mdffetl organised his affairs, it would
be unusual that this would have arisen becausenoé snistaken position on his own
behalf.

That's why we say it's relevant that he organisescffifairs before the engagement
when he was a sole trader, he organised them isatine way during the
engagement and he organised them in the same veatted engagement. The — a
last couple of points, your Honour. Your Honouhaven't — it's not included in the
— two minor points first. Your Honour was askeguestion of Mr Gibian about

dismissing employees, and the like. Could | askydéonour to have regard to the
applicant’s evidence in his first affidavit, at jgag or paragraph 42.

HIS HONOUR: Where do | find them.
MR DARAMS: So it's at page 6 of the affidavit,rpgraph 42.

HIS HONOUR: No, no. I've just lost the affidasjtthat’s all. Yes, the first
affidavit.

MR DARAMS: Yes.
HIS HONOUR: Which paragraph? Which paragraph?

MR DARAMS: Paragraph 42.
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HIS HONOUR: Thank you.

MR DARAMS: You see in paragraph — | draw youeation to paragraph —
subparagraph (d). He says one of his duties apmbnsibilities:

Managing, recruiting and dismissing employees efftactice.
HIS HONOUR: Got — I've got the wrong affidavittHink.
MR DARAMS: Yes. It's the first one.
HIS HONOUR: Yes. Thank you.

MR DARAMS: So he actually says that that's whatwas doing. And then there
is some evidence of that type — of that naturend goes to page — of the exhibit,
DRM-1 - - -

HIS HONOUR: Yes. Which page?

MR DARAMS: 295 and — 295, 296 and 297. Now, they some — it's not — it
may not be determinative one way or the otherjttsusome evidence of Dr Moffet
doing these particular steps, in terms of dismgssi@Glearly on Dental Corporation
letterhead - - -

HIS HONOUR: Yes.

MR DARAMS: - - - at that stage. In one contakinight be viewed as something,
as Mr Gibian indicated, that Dental Corporation weesactual employer. It was, one
might say, legally or technically required to tenatie the employment. But for all
intents and purposes, the decision was being made &s Dr Moffet said, by him.
And the other contextual matter, your Honour, & tlas we’ve identified through the
annual cash flow figure, that is, that the amouynivhich he could have received a
bonus or profit share or, if it didn't hit the pattlar target, which he was liable for
the downfall, the cost and expenses of these erepfowas borne — or the risk of it
was borne by Dr Moffet.

So whilst he might technically have not been th@leger, consistent with the
overall intent of the engagement between he andesfondent, he was responsible,
in almost every sense, for the employees. Aneyeasaid, for the financial liability

in respect of the employees, if not directly, diédily, or at least indirectly, through
the risk he agreed to and took on in relation ahnual cash flow. Again,
circumstances which are unlike an employment kaiatiip.

HIS HONOUR: Yes. But each of the letters, 295 -

MR DARAMS: Yes.
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HIS HONOUR: - --296 and 297 are not only onlgtterhead of Dental
Corporation, but are expressed in terms of “wed.itS a decision being taken - - -

MR DARAMS: Yes.

HIS HONOUR: - - - not by Dr Moffet unilaterallgnd, indeed, the letter in 296,
you can’t get much clearer.

MR DARAMS: Yes.
HIS HONOUR: Yes. ldon't-- -
MR DARAMS: Well, by itself - - -

HIS HONOUR: You wouldn’t expect anything elsetuadly. Whether he was an
employee or an independent contractor, he wasrtegunning the show - - -

MR DARAMS: Yes.
HIS HONOUR: - - - because he was the practicecial.

MR DARAMS: That's correct. But the differencehe difference between, say,
the employment relationship, is that, as I've iadéc before - - -

HIS HONOUR: Yes.

MR DARAMS: - - - the risks associated for Dr Meffiin relation to these
employees, he bore that risk, not financially —Iwelancially.

HIS HONOUR: Yes.
MR DARAMS: That's the difference.
HIS HONOUR: Yes.

MR DARAMS: Your Honour, two last things. Onetle — the last broad point
before | get to the resignation — and this is sei@ — if your Honour, at the end of

all of this, is in the position where you're stilhclear, one way or the other — and our
submission is your Honour won't - - -

HIS HONOUR: So this is your fourth proposition.

MR DARAMS: The fourth proposition, yes. Then &y that this is the
circumstance — or that is the circumstance whexedturt can, and it is necessary to
go to the agreement of the parties in this contéxtd could | hand — not in the
book, but I've got a copy of it. It's the — itiisferred to in our submissions. It's the
AMP v Chaplin case.
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HIS HONOUR: Thank you. Which paragraph?

MR DARAMS: It's page 389 of the decision, at abte 36. But could | just ask
you to go to page 388 of the report at — the nusmbegn’t on here, but it's about
point 9 of the page. Your Honour will see at abpaint 8, it says:

A written agreement is a principal, though not grslgurce of the information
as to the nature of the contractual relationshipween the parties.

And then the next paragraph, 3:

The relationship between the society and yoursetfat of principal and agent
and not that of master and servant.

And then over to page 389 - - -

HIS HONOUR: Wait there. Yes.

MR DARAMS: Yes. |just wanted to say that's witiagy said.

HIS HONOUR: Yes.

MR DARAMS: And then we’re back at line 36 on p&R9. It said:

Clearly, clause 3, which if it stood alone woulddmsclusive in favour of the
society, cannot receive effect according to iteteif they contradict the effect
of the agreement as a whole.

Again, that’s - - -
HIS HONOUR: Yes.
MR DARAMS: - - - uncontroversial:

Nevertheless, their Lordships attach importancelanise 3 and they consider
that the following statement of Lord Denning in B&gv Crown Life correctly
states the way in which it can properly be usede law, as | see it, is this: if
the true relationship of the parties is that of mesisand servant under a
contract of service, the parties cannot alter theh of that relationship by
putting a different label on it. On the other haifdhe relationship is
ambiguous and is capable of being one or the oiberither service or
agency, then the parties can remove that ambidpyitthe very agreement

itself, which they may make with another, the agrest itself then becomes the
best material from which to gather the true relasbip between them.

So that — the point we make is this overall proj@si We say you don't get there,
because consistent with the contract, the termgtancelationship — the totality of
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the relationship, it's a non-employment relatiopshBut even if there was some
ambiguity, and there was some concern of the cthen the court then has regard to
what the parties have said in the services agreenferd that becomes the basis
upon which a court concludes that this is not apleyment relationship. Your
Honour, the last matter - - -

HIS HONOUR: Is the resignation.

MR DARAMS: The resignation. And, really, we — wehe points we make about
this, we say there’s no satisfactory or properevae of the alleged injury that is
sought to be relied upon that the applicant is &althve been suffering at November
—or as at 21 November 2014. That's the first poBecond, and related to that, is
there’s no evidence that it could be said of thptry that would have compelled a
reasonable person — sorry, that no evidence ofrgumy such that a reasonable
person would have felt compelled to have terminatéave’re talking about long
service leave, the court is now considering theleympent relationship.

So | will use that terminology, and not becausergvebnceding it, felt compelled to
have terminated the employment. We're just obsgridr Moffet could have called
evidence from his psychologist and has not doneSsothe court can’t, but would
only be left to speculate as to whether or notiajwy that he was — or
psychological injury he was operating under, ofesirfig under, was of the nature
that a reasonable person would have terminatedreiationship.

The second aspect is that there’s no — sorry,gbersl point — third point, there’s no
evidence of any other circumstances that couldfyustding that, objectively
viewed, the applicant was harassed or bullied.mdde some comments and
observations about how he felt, but none of thasgmywhere near evidence that
the court could be satisfied that he was harassbdlled.

The third point about all of this, your Honour{ligt if, in fact, Dr Moffet had been
harassed and bullied, why is it that he didn’t tdlesteps to bring the relationship to
an end at the time that that conduct was occurrigd one only needs to look at the
evidence — Dr Moffet’s evidence about this as fa, tsort of, temporal nature. And,
your Honour, could | ask you to go to Dr Moffet\@@ence. And it's at page 12 of
his first affidavit.

HIS HONOUR: Yes.

MR DARAMS: And | don’t wish to — | just wish tordw your Honour’s attention.
The evidence starts at paragraph 110. And itgossists of a — some statements of
things that had happened throughout February. Sdrieem about input into
refurbishment, through to March 2014. And themaversation with Mr Towell.
Then a conversation at paragraph 20 with Mr — dlgs. And then evidence in
paragraph 120 that he went overseas. And then-bpekagraph 126, events not —
in March 2014. 127, 128, in March. And then —towre over the page — all these in
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March, May. And some of these are negotiationgliation to further terms or
agreement.

And then the evidence at paragraph 140, furtheudson with Mr Bonham. And
then paragraph 141 is the proposal we took himltwek Dr Moffet to in cross-
examination. And then the next evidence is, othen this bald paragraph, which
we’ve made some submissions about, in paragraphl¥®where he says he
resigns. | mean, if — just think about it. If\Wwas being harassed and he was being
bullied, where is the evidence of it? It seemBawe occurred at some stage before
August 2014. Itwas - - -

HIS HONOUR: Well, the evidence is to be foungbatagraphs 110 to 144.
MR DARAMS: Sorry, a hundred and - if there idwany evidence of - - -
HIS HONOUR: Yes.

MR DARAMS: That — that’s my point. Which onedatitled to then ask: if that
stops on the factual matters to — clearly, a nurobérese things can't have been —
give rise to any allegation of bullying. So if otakes 139:

| attended a dinner with Dr Khouri.

| mean, no court can be satisfied that that canstitany bullying. It's not said it
did. My point I'm making, your Honour, is that tieés nothing — there’s no
evidence between August and November. And thet fainsubmitting is that if
there was such conduct that was bullying or harasgnon this evidence, it's — it
ceased before August. And if it was of such cohdueasonable person would be
compelled to terminate, why did the termination n@ppen before then.

So our proposition and our submission is that #a reason is that Dr Moffet, from
August 2014, a different agreement was being prgbesand these matters were put
to him in cross-examination — a different agreenvead being proposed. He was not
interested in the particular agreement. He haa damtime with Dental Corporation
and had decided that he would — he didn’t wanbittioue with the organisation.

And the court, in our submission, won't be satifien the evidence, that the reason
he, least of all a reason that would have compelleshsonable person to have
terminated their employment, was that he had srfeome injury or that he was
bullied or harassed, or there was any other - - -

HIS HONOUR: Yes.
MR DARAMS: - - - unidentified pressing necessifyhat’s our point.

HIS HONOUR: Thank you, Mr Darams.
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MR DARAMS: Your Honour, | just want to draw yodionour’s attention to one
last observation of the Chief Justice in Tattslftd that's — which is a matter that,
when your Honour is doing the overall consideratiball of the circumstances —
and | just draw your — so it's tab 12 in Tattsbéderrow, the Chief Justice at
paragraph 5. So what — we just draw your Honaaftsntion to what the Chief
Justice has said in that paragraph, because whaathat is a matter which would
accurately describe the circumstances of Dr Maiffehis case. That is, clearly, the
evidence demonstrated he had a large degree giendence. And that's
something, as a sole trader, that he had bargé&mngith respect of his engagement
with the respondent. And in — that overall proposiis something when your
Honour is considering the totality would take iatount.

HIS HONOUR: All right. Thank you.
MR DARAMS: May it please.

HIS HONOUR: Now, is it still okay that the tramgat continue on for a bit? Thank
you. Yes, Mr Gibian.

MR GIBIAN: Yes. Thank you. Your Honour, justterms of the order in which
matters arose, your Honour raised an issue as éthehor not any credit issue was
sought to be raised by the respondent. And adénstood my learned friend, he did
say that, perhaps, but in respect of the reasones@nation, | suppose. | don’'t

know whether that means that there was no submissieelation to the cross-
examination of the vacation issue, which | thinksvileae one that your Honour
particularly raised. In case there is, can | jnake these observations: the questions
in cross-examination in that respect started a8y And all that happened at page
— sorry, page 54, first of all. All that happerasgage 54 of the transcript was that
around line 5 Dr Moffet was asked:

If | said to you that at least in 2011 you had 1&eks’ vacation, that sounds
about right?

And he says:

No, | don’t recall that.
He’s then shown a document, which was R2, | thivikich referred to that. And
then he acquiesced in that — that's what it shidanted to point out that that
document, which was then shown to — which wasattghint shown to him in cross-
examination. He was later asked about the deonaif that document on — at page
60, line - - -

HIS HONOUR: No, that’'s not — that’s not the poims | understand what
Mr Darams is putting, is he says that only comestpe question of termination.

MR GIBIAN: Yes.
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HIS HONOUR: He says Dr Moffet comes along andssélywas bullied.” He

says, “Well, look at the evidence provided by Mrfféd Nothing there constitutes
bullying.” And he says — of present relevancesdngs, “Well, his evidence” — to use
the expression | used — “his evidence, in someeispis a bit cute.” An obvious
example is he’s asked about whether he took 15 stéekiday in one particular
year. | would have thought, if you took 15 weeksany year, you would say,
“Yes.” But Mr Moffet equivocated. And | thoughtat was a bit cute.

MR GIBIAN: Yes. Well, | was just wanting to -dbn’t think it was suggested it
was - - -

HIS HONOUR: And to the extent that - - -
MR GIBIAN: Sorry.

HIS HONOUR: And he says, to the extent that tlsemereservation about his
evidence, take that into account when you're logkihwhether you accept his
statement that he was bullied and that was th@mneaky he quit.

MR GIBIAN: | will come to the - - -
HIS HONOUR: It's as simple as that.

MR GIBIAN: | will come to the resignation in a mment. But | do submit that the
answer — when he was asked about 2011, and | dhonk it was suggested it was a
15-week vacation, but 15 weeks of vacation, noessarily in one go, as it were.
He was asked that. He said he didn’t recall. lde then shown a document.

HIS HONOUR: And that's my point. | just foundatbit surprising, as | did with
some other aspects of his evidence.

MR GIBIAN: Well, I just wanted to point out th&ttat document, he later said when
asked at page 60, line 28 or so, was one that veg@ped and available in 2013, so
it's not something that was necessarily at thefforg of his mind when he was
initially asked that.

HIS HONOUR: But it was repeated in 2017.
MR GIBIAN: I'm sorry?

HIS HONOUR: It was repeated in later web pag2dma7. Another example is he
generated whatever it was, the sum of money, 1l®min 35 weeks, as part of the
negotiations. He said, “Well, | wanted to reducgwork to three hours.” It was
put in cross-examination, “Well, if you can ear8 fnillion in 35 weeks, you can
earn half that, namely, your 900,000, being tharBgagreed upon, in half that
amount of time. And if it takes you four days &t\8eeks to earn 1.8, it takes you
less time to earn half the amount of money if yewgoing to work three days.” And
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he said, “Well, | don’t see why that’s so”, andrtever satisfactorily explained to me
why. If you earn $100,000 in one week, you cam &=00,000 in two weeks, and
all that he was being asked about was, “Well, wae pywn figures and divide it by
two and you can do it comfortably”, and he saididh’'t see that that follows.”

Well, quite frankly, | thought that was a bit ctv®.

MR GIBIAN: Well, | think, in that respect, he didfer to the change in the
economic conditions. | think that's - - -

HIS HONOUR: Yes. No. There’s just an uneasyifigeas to the way in which |
should assess Mr Moffet’s evidence, and | have isdlidee times previously and |
will repeat it again, but not keep going on abtutiourts are very hesitant to make
adverse findings as to credit unless it's necessady so.

MR GIBIAN: Yes. Well, as | say, it won't surpasyour Honour to know that my
submission is that there wouldn’t be a basis tsa@and your Honour wouldn't - - -

HIS HONOUR: You may be about that.

MR GIBIAN: - - - and certainly not on the vacatissue. For someone to be asked
and to say they don't recall and then to be remdrimereference to a document that
was produced some years prior is not a basis to - -

HIS HONOUR: And you just simply say an uneaseusthwt translate, once you go
back and look at the evidence — uneasiness orrmirageasiness should not translate
into an adverse finding.

MR GIBIAN: Indeed.
HIS HONOUR: But that comes with the job.

MR GIBIAN: There were questions in relation te tlab fees component which is
reduced from the — and | think by reference to @lgewithin the exhibit. | just
wanted to point out that the withess had explaimbdt that was at page 34 of the
transcript, line 20 to 30, and it's dental appliescin short, that were used in the
treatments that he did.

HIS HONOUR: | think he said dentures and things that.

MR GIBIAN: Yes. In relation to the expenses issul think that’s one matter that
| was going to provide a note on.

HIS HONOUR: Right.
MR GIBIAN: But the relevance of the expenses rded on the tax return would

be if it demonstrated the operation of the persoms business, but | think as
ultimately it landed, it was accepted that the ambyk that he was doing to generate
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income was the work with Dental Corporation, whioh,reason of the sale and
acquisition, was not his business. So, that esgttpenses issue might have some
relevance in this consideration to the extent itrelitowed the person was somehow
conducting some separate and independent busmégbat’'s not the situation that
pertained in the present situation, so it doesike tthe respondent very far.

My learned friend then said, when it was pointettbat the practice had been sold,
that it had been sold up to a point, and with resghen referred to one part of the
restraint provision in clause 20.2 of the acqusitagreement, (b), that referred to
soliciting and the like persons who were a custoofi¢he practice prior to the
completion date. He didn’t refer to (c) which @ailed it, which was a more general
obligation to interfere with the relationship beemethe patient and the customers,
employees, etcetera, of the practice, or the ofdigaor the provisions of the services
agreement, particularly clause 10, which gave oshiprof patient records and other
materials and the like, both acquired under theadgmactice acquisition agreement
and subsequently produced by or on behalf of thetime of the principal.

So, in terms of the work that he subsequently ttiiel patient records and the
intellectual property and the like that were getettdy the work he did under the
services agreement were property of Dental Cororaather than evidencing the
operation of his own business. To the extentttiete was reliance what appears in
the tender bundle, exhibit R5, pages 344 and 3#btte True Local entry to David
Moffet's Active Dental — again, Dental Corporatibad acquired that business name.
With respect to the True Local website, Dr Moffetsaunable to say, and
unsurprisingly so, when it was created in any ev&mit's unclear whether it was
created before or after the acquisition. It camtithto exist, but in circumstances in
which Dental Corporation was using that name.

So far as the taxation arrangements are concerngdlearned friend referred to
Tattsbet v Morrow at 70 to 71. There’s some caoditeg authority in relation to the
weight to be given to these matters in Ace Insugangrifunovski. Buchanan J,

with whom the other members of the court agredts-under tab 6 — at paragraph 37
said - - -

HIS HONOUR: Sorry, what's this? That's Ace, sorr

MR GIBIAN: Sorry, Ace Insurance.

HIS HONOUR: Yes. Which paragraph?

MR GIBIAN: 37.

HIS HONOUR: Thank you.

MR GIBIAN: He said:
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It is also difficult, in my view, to give much ipéadent weight to
arrangements about taxation, even matters of instgacover and
superannuation. These are reflections of a viewri®/or both that the
relationship is or is not one of employment anteliveight to be given to those
matters.

| think that was sufficiently dealt with. In reilan to the resignation issue — the
evidence in relation to bullying was both what'dhe affidavit but also the
complaints that he annexed to that or exhibited,sasd, from page 993 onwards to
the letter of termination at 1022, and the circuanses were that he had experienced
that conduct which is set out. He had made comgplabout it, didn’t receive any
adequate response from it. That caused him tbavissychiatrist in the period after
August 2014, and ultimately, for the reasons heega\is affidavit, to leave that
arrangement.

To the extent that my learned friend now says thetreal reason was something
different — that was not a matter that was puttdvdffet in cross-examination. He
was asked about negotiations in August for sonferifit arrangement going
forward. Nothing was put to Dr Moffet to the effelsat the reasons that he stated in
his affidavit and in the letter that he sent ofNtdvember were not true or were not
the actual reason or that there was some othesneasd if my learned friend

wished to make that situation, he would have hatbtthat.

HIS HONOUR: But, equally, if Mr Moffet wanted tnake out a case of causation
— leave aside whether there’s any evidence of ifigibg- the way in which you do
it is to annex a report from a psychologist.

MR GIBIAN: Well, the court - - -
HIS HONOUR: He doesn't strike me - - -
MR GIBIAN: I'm sorry, your Honour.

HIS HONOUR: - - - as the shy, retiring type whould be easily bullied, and | can
take that into account.

MR GIBIAN: The causation here is a subjectivesaion. It is what caused the
person to terminate the arrangement, and he has givect evidence about that,
which was not contradicted in any way, nor waselemtradiction in relation to the
factual matters that he gives in his affidavitheitby way of cross-examination or
any other evidence, put forward by the respondé&hte provision is not like a
workers’ compensation case. It's a question aghether or not there was iliness,
incapacity “or other domestic or pressing necessitihat's the phrase — and here we
have circumstances in which there was bullying lsa@ssment conduct, it caused
him to seek psychological assistance and he didoéive any adequate action or
response in relation to the series of complairdas e made to it, and that, he says, in
a manner which is not contradicted, caused hiredwd the arrangement.
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HIS HONOUR: Yes. But every counsel is calledfrmm time to time to make a
forensic judgment. You're presented with the peapbs in Mr Moffet’s affidavit.
The forensic judgment is either: there’s not thach material there, and am | better
off with leading the material as it is and makingudomission that the statement at
paragraph 142 is unsupported by the evidencetikawitness provides; or do |
chance my arm and cross-examine out of him the detail which is not there

which may support an assertion as to causation.

MR GIBIAN: Well, there’s two - - -
HIS HONOUR: So the fact that he - - -
MR GIBIAN: I'm sorry, your Honour.

HIS HONOUR: - - - didn’t put it to him directlyagsn’t worry me that much. You
know, it remains open to a counsel to say, “Yoa,ultness, come along and insert
X. To support X, you make statements A to F. Atdon’t support X. I'm going to
leave them alone.”

MR GIBIAN: Well, there’s two matters in that resy. One is that, certainly, in
relation to factual matters, there may be somettbagthis question is whether or
not, on the terms of the legislation, there wagjregion on account of a particular
reason.

HIS HONOUR: Yes.

MR GIBIAN: That is, there is the subjective reaswhy the person did something.
If a person gives express evidence that they dite#ioing for a particular subjective
reason - - -

HIS HONOUR: Fair enough.

MR GIBIAN: - - - and they wish to advance a subsion, which my learned friend
did advance, that that was not the reason, bug thas actually a completely
different reason, then that would directly havééoput.

HIS HONOUR: Yes.

MR GIBIAN: If the respondent accepts all the tedtmatters and doesn’t wish to
challenge the factual matters, but says that tloest ddd up to enough, well, that's a
different proposition. But, here, there is a satiye reason that Dr Moffet gave
express evidence about, which was not the subjerbes-examination, and that
would have to be done if it wished to be suggetiiecte was a different reason.

HIS HONOUR: Yes.
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MR GIBIAN: | think that's the reply subject togimatters that your Honour has
raised.

HIS HONOUR: Costs follow the event, | assume?
MR GIBIAN: It's covered by the Fair Work Act prsion.

HIS HONOUR: That's right. | keep forgetting th@bvision. I'm going to cut
back on its operation from now on, but | understedredsubmission.

MR GIBIAN: | don’t think my learned - - -

HIS HONOUR: You're going to - - -

MR GIBIAN: Sorry.

HIS HONOUR: Both counsel should have libertyite §hort further submissions if
they think of something where they want furtheerefices to the transcript or
whatever. Needless to say, I'm going to reservedagision, but if you can get any

further submissions in within a week.

MR GIBIAN: I'm going to be away from tomorrow, fortunately, until the
following Tuesday, which does - - -

HIS HONOUR: Well, just do it Friday of the follomg week then.

MR GIBIAN: Thank you, your Honour. | don’t thinky learned friend addressed
the question as to whether he wished to make sgimnison penalty at the same
time or to deal with that at some later point mei

HIS HONOUR: Well, they - - -

MR GIBIAN: | think it is primarily an issue forim in the first instance. Whether
your Honour has a different view if he chooses cowrse or the other - - -

HIS HONOUR: Just exchange submissions on pesaltilon’t care who goes
first. It's pretty well-covered territory.

MR DARAMS: | think the pointis: is your Honowanting to have submissions
on penalty before decision so you can considedfter, because - - -

HIS HONOUR: Well, what are the submissions gdim@pe? It's not a case in
which there are 55 contraventions involving a cewfconduct over a series of
years.

MR DARAMS: No, that’s right.
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HIS HONOUR: It's just simply: if you get is stetl on 357, you’re going to come
along and say, “Well, 357(2) applies,” even ifaegn’t. Different minds can differ,
and there should either be no penalty or a smalkhipe

MR DARAMS: No, no-- -
HIS HONOUR: It's not rocket science.

MR DARAMS: No, no, I'm not suggesting it is, aiits really a matter of trying to
confine the points and the points we would havaddress in that respect. But,
sometimes, judges make observations — I'm not gayau will have in this case —
but sometimes that are relevant to the issue of wdamight want to put on and say
in respect to the penalty. That's the only diffiguhat one has.

HIS HONOUR: | assume your client is not a seofnder under the Fair Work
Act?

MR DARAMS: | don’'t understand them to be, to lmnast with you.
HIS HONOUR: Well, you better make some inquiries.

MR DARAMS: [I've not asked that question, and Initdurn around and see if |
get a nod, because | want proper instructions| 8ab’t understand them to be.

HIS HONOUR: No. I think penalty can be addresaethe same time in your
submissions.

MR DARAMS: May it please.

HIS HONOUR: Costs — I think you're probably rigftts 570 territory. Look, |

will formally reserve my decision. | don’t know wh | can get around to putting
pen to paper, but | think it's obvious from the coents that | have made that it
doesn't fall easily into one category or the otlzer] the parties should actively
pursue settlement. I'm in great favour of settlamé it can be achieved, because at
least it's a result acceptable to both partiefienathan a court decision being forced
upon them. But | will get on with my job and encage you to talk sensibly.

MR DARAMS: Your Honour, given that we will als@dl with penalties, could we
have till the 15?

HIS HONOUR: Sure.
MR GIBIAN: Just the Monday after.
HIS HONOUR: No, that's okay.

MR DARAMS: May it please.
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HIS HONOUR: You won't get a judgment before ti'.1 Well, can | thank
counsel and those instructing for their assistaaed,can | thank the transcript
persons for staying on. | reserve my decisionn @au adjourn the court, please.

MATTER ADJOURNED at 1.28 pm INDEFINITELY
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